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EXTRACT FROM BY-LAWS.
Section 9. No book shall, at any time, be taken

from the Library Room to any other place than to

some court room of a Court of Record, State or Fed-
eral, In the City of San Francisco, or to the Chambers
of a Judge of such Court of Record, and t.ien only upon
the accountable receipt (f some person entitled to the

use of the Library. Every s'lch book so taken from
the Library, shall be returned on the same day, and in

default of such return the party taking the same shall

be suspended from all use and privilegDS of the

Library until the retur'n of the book or full compensa-
tion is made therefor to the satisfaction of the

Trustees.

Sec. 11. No books shall have the leaves folded

down, or be marked, dog-eared, or otherwise soiled,

defaced or injured. A party violatins .his l revision,

shall be liable to pay a sum not exceeding the value
of the book, or to replace the volume ly a new one, at

the discretion of the Trustees or Executiv Commit-
tee, and shall be liable to be suspended from all use

of the Library till any order of the Trustees or Execu-
tive Committee in tiie premises shall be fully complied
with to the satisfaction of such Trustees oi- Executive
Committee.
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2 William Cartier vs.

NAMES OF PARTIES.

THE UNITED STATES,

BILLY CARTER, True Name

not Known.

ATTORNEYS

:

Jos. P. Kelly, Plaintiff.

G. A. Adams and S. A. Keller, Defendant.

FILINGS:

Complaint, April 13, 1905.

Warrant, June 21, 1905.

Venire, June 22, 1905.

Verdict, June 23, 1905.

Motion, June 24, 1905.

Notice of Appeal, Jime 24, 1905.

Undertaking for Costs, June 24, 1905.

Undertaking on Appeal, Jime 24, 1905.

COSTS.

Complaint and Filing 1 . 15

Warrant, Return and Filing 2 . 00

Subpoena .75

Taxing Costs 1 . 50

Subpoena 75

Venire, Return and Filing 2 . 00

Return to Sub. and Filing 50

Continuance 75

Swearing Jury 75

Swearing 7 Witnesses 1 . 40
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Coiitiinuince 75

Swearing- 5 Witnesses (Def.) 1.00

Order to Pay Jurors and Witnesses . . 1 . 50

Continiian(H' 75

Jury Fee (^ . 00

Filing- Verdict and Motion 30

Judgment 3.00

Cert. Judgt. and Discharge 1 . 50

Filing Notice of Appeal 30

Two Undertakings 3 . 00

Transcript 1 . 80

31.45

MARSHAL'S COSTS.

Service 4.00

Expenses 108 . 25

Attendance 12 . 00

Subpoenaing 6 Wit 9.00

14 Services on Jurors 14 . 00

Jurors' Fees 104.00

Witnesses 147 . 50

Serv. of Sul ). on Tom and Susie .... 3 . 00

INTERPRETER.
David L. Gray, 2 days 10.00

PROCEEDINGS.
Be it remembered, that on this 13th day of April,

1905, a complaint has been filed by Tom Cheochougan,
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a native, charging Billy Carter, true name not loiown,

with the crime of adultery with wife of complainant.

Whereupon a warrant was issued.

June 28th, 1905. Return of marshal to warrant

filed as follows: "I hereby certify and return that

I received the within warrant the thirteenth day of

April, 1905, and that on the twelfth day of June, 1905,

served the same on the within named defendant,

whose true name is William Cartier, at Council City,

Alaska, by taking under arrest said defendant on

June 21st, 1905.

THOS. C. POWELL,
U. S. Marshal.

By Thos. S. Matthews,

Deputy.

June 21st, 1905. Defendant appeared with his

counsel, Messrs, Adams and Keller, was arrainged,

plead "not guilty" and demanded a trial by jury con-

sisting of twelve jurors. Hearing set for to-morrow,

Thursday, June 22, at 2 o'clock P. M.

Same Day. A venire issued for twelve jurors.

Same day. A subpoena returned and filed June

22d, 1905. Marshal returned venire. Case came on

for hearing. Defendant with his counsel appeared.

Case came on for trial. The following twelve men

called and answered as jurors, viz. : A. B. Kinne, F.

R. Gibson, E. R. Hinman, F. B. Cavanaugh, Robert



The United States of America. 5

Meier, H. R. Levick, A. M. Young, Frank Hansen,

E. A. Sanborn, A. V. Dedrick, C. B. PhHlips, R. M.

Morrison. Jurors examined by counsel for defend-

ant and i)laintifl:' and accepted. A. B. Kinne chal-

lenged peremptorily by defendant. R. Irvine called,

examined and accepted, A. M. Young peremptorily

challenged by defendant. Plaintiff made no chal-

lenges. Jury sworn as follows: F. R, Gibson, E. R.

Hinman, F. B. Cavanaugh, Robert Meier, H. R.

Levick, Frank Hansen, E. A. Sanborn, A. V. Ded-

rick, C. B. Phillips, R. M. Morrison, R. Irvine, and

Warren Nelson. Joseph P. Kelly opened the case

for the plaintiff and called the following witnesses

who were duly sworn and examined, viz. : Rev. O.

P. Anderson, Mrs. O. P. Anderson,, Miss Anna Hag-

berg, Kiyinock (a native). Adjourned at 5:30

o 'clock until ten o 'clock A. M. to-morrow. David L.

Gray was appointed and sworn as interpreter.

June 23, 1905. Court convened at ten o'clock.

Arthur Tucker, Thos. S. Matthews and James P.

Daly sworn and examined. Owing to the inability

of the i3rosecuting witness, native Tom, being able

to appear and learning from last witness that he and

his wife, both witnesses, are across Bear creek, some

few miles away and should now be here Mr. Kelly

moved an adjournment until two o'clock.

Two o'clock P. M. Court convened and Mr. KeUy

announced that "Tom" had not arrived; that he did
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not wish to delay the trial any longer and rested. De-

fendant then called Charles R. Grifl&th, Charles Clift',

David L. Gray, Geo. Pendergrass and Geo. H. Meyer,

all of whom were respectively sworn and examined.

Defendant then dosed. Mr. Kelh" then addressed

the jury, followed l\v Mr. Adams and Mr. Keller for

defendant and l)y himself for prosecution. Court

then took a recess of an hour Court convened at

6:30 o'clock P. M., charged the jur3% swore marshal

Matthews as bailiff and placed the jury in bis hands.

Jurj" came into court al)out half-past nine o'clock

and say that they find "the defendant is guilty of the

crime of adultery as charged." Jury discharged.

By agreement of all parties to-morrow, Saturday,

June 24tb, at ten o'clock A. M., is the time fixed for

passing sentence.

June 24th, 1905. Motion of counsel for defend-

ant "that judgment be not entered in this case, for

the reason that the private prosecutor was not pres-

ent or subpoenaed to be at trial" made and filed.

Matter continued until four o'clock this afternoon.

Four o'clock P. M., June 24th, 1905. Court con-

vened. Native Tom, the prosecutor, or complainant,

being present, and after hearing counsel and the said

William Cartier, above defendant, having been duly

tried by a jury and u})on such trial duly convicted,

I have adjudged that he he imprisoned in the federal

jail at Council City, Alaska, for three months, and
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that he pay the costs of this action taxed at four hun-

dred dollars and ten cents and that he l)e imprisoned

in such jail until such costs be paid in addition to the

aforesaid three months, not exceeding two hundred

days.

J. M. McDowell,
Commissioner and Ex-officio Justice of the Peace.

Same da}^ Defendant appeals.

Same day. Notice of appeal filed.

Same day. Undertaking on appeal. Bail bond

in the sum of $1,000, with C. R. Griffith of Bluff City

and C. M. Steele of Council Qiij, as sureties filed.

Same Day. Undertaking on appeal. Cost bond

that appellant will pay all costs and disbursements

that may be awarded against him on the appeal, with

C. R. Griffith and E. Marion as sureties, filed. Both

bonds are approved and order discharging defendant

issued.

United States of America,

District of Alaska,—ss

I, J. M. McDowell, U. S. Commissioner and Ex-

officio Justice of the Peace for the precinct of Council

City, District of Alaska, do hereby certify that the

above and foregoing three pages contain a true copy

and correct transcript of the record and proceedings

in the case of The United States vs. William Cartier,

as full and entire as the same remains of record in

my office.
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In testimony whereof, I have hereunto set my hand

and affixed the offic-ial seal, this 27th day of Jmie,

1905.

J. M. McDowell,
U. S, Coimnissioner.

J II the United States Connuissioner's Court, for the

Preel net of CoiiiieU City, Second Division, Dis-

triet of Ahishd, at Cernncil City.

United States of America,

District of Alaska,

Precinct of Council City,—ss.

THE UNITED STATES

vs.

BILLY CARTER, True Name

not Known.

Criminal Complaint.

Complaint for the Violation of Section .

Billy Carter, true name not kno\^'n, is accused by

Tom Chechougan b}' this complaint of the crime of

adultery, committed as follows : The said Billy Car-

ter, in the District of Alaska, and within the jurisdic-

tion of this Court, did on the 6th day of April, A.

D. 1905, and various other times, wrongfully and un-

lawfully have sexual intercourse with the wife of

complainant contrary to the form of the statutes in
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such eases made and provided and against the peace

and dignity of the United States of America'

TOM,

U. S. Conunissioner and Ex-officio Justice of the

Peace.

Subscribed and sworn to l^efore me tliis 13th day of

April, A. D. 1905.

J. M. McDowell,
Commissioner.

I hereby certify tliat this is a true and correct copy

of the complaint filed in this case and that the origi-

nal complaint has l)een mislaid, lost or stolen.

J. M. McDowell,
U. S. Com. and Ex-officio Justice of the Peace.

[Endorsed] : No. 197. In the United States Com-

missioner's Court, Council City Precinct The

United States of America vs. Billy Carter, true name

not known. Complaint. Filed this 13th day of

April, 1905. J. M. McDowell, United States Com-
missioner.

In the United States Commissioner's Court, for the

Precinct of Council City, Second Division, Dis-

trict of Alaska, at Council City.

Warrant.

United States of America,

District of Alaska,

Precinct of Council City,—ss.

In the Name of the United States of America, to the



10 WiUiani Cartier vs.

United States Marshal or any of his Deputies for

the District of Alaska, (i reefing:

InformatioD u])on oath having been this day laid

before me that the crime of adultery has been com-

mitted, and accusing Billy Carter (true name not

known) thereof.

You are hereby commanded forthwith to arrest the

above-named Bill^y Carter and bring him before me

at the U. S. Commissioner's courtroom at Council

City, Alaska, to answer said complaint, and be fur-

ther dealt with as the law directs.

Hereof fail not and make return of this warrant

with your doings therein.

Given under my hand this 13th day of April, A. D.

1905.

J. M. McDowell,
U. S. Commissioner and Ex-officio Justice of the

Peace.

United States of America,

Second Division,

District of Alaska,—ss.

I hereby certify and return that I received the

within named warrant this 13th day of April, 1905,

and that thereafter on the 21st day of June, 1905, I

served the same on the within-named defendant

whose true name is William Cartier, by taking un-
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1

der arrest William ("artier, the within-named defend-

ant, at Council, Alaska, on the 21st day of June, 1905.

FEES.

Services $ 4

.

Expense and Mileage 108 . 25

Attendance 12.00

Total $124.25

THOS. C. POWELL,
United States Marshal.

By Thos. S. Matthews,

Deputy.

[Endorsed] : No. 197. In the United States Com-

missioner's Court, Council City Precinct. The

United States of America vs. Billy Carter, True

Name not Known. Warrant. Filed this 22d day of

June, 1905. J. M. McDowell, Commissioner.

In the United States Commissioner's Court Within

and for the Second Division, District of Alaska,

Precinct of Council City.

THE UNITED STATES,
Plaintiff,

vs. No. 197.

WILLIAM CARTIER,

Defendant.
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Subpoena.

District of Alaska,

Council City Precinct,—ss.

To Rev. Anderson, Mrs, Anderson, Miss A. Hagberg,

Sam Tucker, Kinack (native). Greeting:

You are liereb}^ commanded to appear before the

undersigned, a United States Commissioner, for the

precinct of Council City, District of Alaska, at his

office in Council City, in said District, on the 20th

day of June, 1905, at two o 'clock in the afternoon of

said day to testify as a witness in behalf of the plain-

tiff, in the case of The United States vs. William

Cartier. Hereof fail not.

Witness my hand and seal this 14th day of June,

A. D. 1905.

J M. McDowell,
United States Commissioner, Council City Precinct,

Alaska.

I certify that I received the within subpoena on the

14th day of June, 1905, and that thereafter on the

16th, I served the same on Rev. Anderson, Mrs.

Anderson and Miss A. Hagberg at the mission,

Golovin Bay. That on the 17th of June, I served

same on Sam Tucker, near Bluff. And that on the

18th, I served within subpoena on Kinack (native),

at native village on the coast between Bluff and Cheo-

kuk.

June 23, 1905.
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5 services $7 . 50

1 service 1 . 50

Total $9.00

THOS. C. POWELL,
U. S. Marshal,

By Thos. S. Matthews,

Dep.

[Endorsed] : No. 197. United States vs. William

Cartier Subpoena. Filed June 21st, 1905. J. M.

McDowell, Coniniissioner.

Jn the United States Com,missioner's Court, Within

and for the Seco)id Division, District of Alaska,

Precinct of Council City.

THE UNITED STATES,

Plaintiff,

vs. No. 197.

WILLIAM CARTIER,

Defendant.

Subpoena.

District of Alaska,

Council City Precinct,^—ss.

To Tom and Susie Chechaugan, Greeting

:

You are hereby commanded to appear before the

undersigned, a LTnited States Commissioner for the

Precinct of Council City, District of Alaska, at his

office in Council City, in said District, on the 20th
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day of June, 1905, at two o'clock in the afternoon of

said day, to testify as a witness in behalf of the plain-

tiff, in the (;ase of the United States vs. William Car-

tier. Hereof fail not.

Witness niy liand and seal this 14th day of June,

A. D. 1905.

J. M. McDowell,
United States Commissioner, Council City Precinct,

Alaska.

United States of America,

District of Alaska,

Second Division,—ss.

This is to certify that I received the within sub-

poena at Nome, Alaska, on the 19th day of June,

and thereafter, at Nome, Alaska, on the 19th day of

Jime, 1905, I served the same upon Tom Chechangan,

and Susie Chechangan, by delivering to and leaving

with each of said persons, a subpoena ticket prop-

erly prepared.

2 services $3 . 00

THOS C. POWELL,
United States Marshal,

By W. M. Eddy,

Deputy.
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In the United States Commissioner's Court, Within

and for the Precinct of Council City, Second Di-

vision, District of Alaska.

THE UNITED STATES,

vs.

WILLIAM CARTIER.

Venire.

District of Alaska,

Precinct of Council City,—ss.

To the United States Marshal, within and for the

Second Division of the District of Alaska, or any

Deputy, Greeting:

You are hereby commanded to smuinon twelve

good and lawful men to lie and appear before the un-

dersigned, a United States Commissioner within and

for the Precinct of Council City, Second Division,

District of Alaska, on the 22d day of June, 1905, at

two o'clock in the afternoon, at my offce in said pre-

cinct, to serve as jurors in the case of United States

vs. William Cartier. Hereof fail not.

J. M. McDowell,
United States Commissioner and Ex-officio Justice

of the Peace.

I hereby certify that I received the within venire

on the 21st day of June, 1905, and that thereafter
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on the same day I served same upon the following

named persons: A. B. Kinne, Dr. Gibson, Mr. Hin-

man, F. B. Cavanaiigh, Rol)t. Miers, H R. Levick,

A. M. Young, Frank Hansen, E. A. Sanborn, A. V.

Dedriek, Mr. Phillips, R. ^I. Morrison.

FEES OF MARSHAL.
12 services, June 21 $12.00

2 services, Jirne 22 2 . 00

Total, 14.00

THOS. C. POWELL,
U. S. Marshal.

THOS. S MATTHEWS,
Dep.

Warren Nelson and R. Irvine were summoned,

June 22d, 1905.

T. S. M.

[Endorsed] : No. 197. Venire. Filed June 23,

1905. J. M. McDowell, Conunissioner.

Comes now defendant and moves that judgment be

not entered in above-entitled cause, for the reason

that the private prosecutor was not present or sub-

poenaed to be at trial.

[Endorsed]: No. 197. Tnited States vs. William

Cartier. Filed June 24, 1904. J. M. McDoweU, Com-

missioner.
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/;/ flic United States Com iiiissiouer's (Ujurt, in and

for the Preeinet of Conneil, Second.Division, Dis-

trict of Alaska.

UNITED STATES OF AMER-

ICA,

vs.

WILLIAM CARTIER.

Notice of Appeal.

You will please take notice that the defendant in

the above-entitled action hereby appeals to the

United States District Court in and for the District

of Alaska, Second Division, at Nome, Alaska, from

the judgment therein made and entered in the said

U. S. Commissioner's Court on the 2d day of June,

1905, and from the whole thereof.

Yours, etc.,

S. A. KELLER,
G. A. ADAMS,

Attorneys for Defendant and Appellant.

Dated June 24, 1905.

To Hon. J. M. McDowell, Justice of said U. S. Com-

missioner's Court, and Jos. P. Kelly, Esq., At-

torney for the Prosecution.

Service of the within notice of a]^peal and receipt

of copy is hereljy admitted this 24th day of June,

1905.

JOSEPH P KELLY,

Attorney for Prosecution.
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[Endorsed] : No. 197. In the U. S. Commissioner's

Court in and for the Precinct of Council, Second Di-

vision, District of Alaska. United States of America

vs. William Cartier. Notice of Appeal. Filed June

24, 1905. J. M. McDowell, Commissioner. S. A.

Keller, G. A. Adams, Attvs. for dft and appellant.

In the United States Commissioner's Court, in and

for the Precinct of Council, Second Division

District of Alasha.

UNITED STATES OP AMER-
ICA,

vs.

WILLIAM CARTIER.

Notice of Appeal.

You will please take notice that the defendant in

the above-entitled action hereby appeals to the

United States District Court in and for the District

of Alaska, Second Division, at Nome, Alaska, from

the judgment therein made and entered in the said

U. S. Conunissioner's Court on the 24th day of June,

1905, in which the said defendant was adjudged

guilty of the crime of adultery, and from the whole

thereof.

Yours etc.,

S. A. KELLER,
G. A. ADAMS,

Attorneys for Defendant and Appellant.

Dated June 24th, 1905.
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To Moll. J. M. McDowell, Justice of the said U. S.

Commissioner's Court, Tom Chechougan, Pri-

vate Prosecutor, and Jos. P. Kelly, Esq., Attor-

ney for tlie Prosecution.

Service of the within notice of appeal and receipt

of copy is hereby admitted this 24th day of June,

1905.

JOSEPH P. KELLY,

Attorney for Prosecution.

United States of America,

District of Alaska,—ss.

I, S. A. Keller, being duly sworn, depose and say

that I am one of the attorneys for the defendant in

the above-entitled cause; that I know Tom Che-

chougan, the private prosecutor in said cause; that

on this 24th day of June, 1905, I served the within

notice of appeal upon said Tom Chechagon, private

prosecutor, by showing him the original and giving

to him a true and exact copy thereof.

S. A. KELLER.

Subscribed and sworn to before me this 24th day of

June, A. D 1905.

GEOPGE H. MEYER,
Notary Public in and for the District of Alaska.

[Endorsed] : No. 197. In the U. S. Commissioner's

Court in and for the Precinct of Council, Second Di-

\'ision, District of Alaska. United States of Amer-
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ica vs. William Cartier. Notice of Appeal. Filed

June 24, 1905. J. M. McDowell, Commissioner. S.

A. Keller, G. A Adams, Attys., for Dft. and Appel-

lant.

In the United States Commissioner's Court, in and

for the Precinct of Council, Second Division,

District of Alaska.

UNITED STATES OP AMER-
ICA,

vs.

WILLIAM CARTIER.

Undertaking on Appeal, Bail Bond.

A judgment having l)een given on the 24tli day of

June, 1905, whereby William Cartier was adjudged

guilty of the crime of adultery in the U. S. Com-

missoiner's Court at Council City, Alaska, and was

adjudged b,y tlie U. S. Commissioner of said court to

imprisoned in the United States jail in said Council

city for a term of three months and pay the costs of

said action, amounting to $400.10, and he, having ap-

pealed from said judgment to the United States Dis-

trict Court, Second Division, District of Alaska, at

Nome, Alaska, and been duly admitted to bail in the

sum of $1,000.00, we, C. R. Griffith, of Bluff City,

Alaska, by occupation a miner, and C. M. Steele, of

Council City, Alaska, b}- occupation a miner, hereby

undertake that the above-named William Cartier
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shall in all respects abide and perform tlie orders and

judgments of the Appellate Court upon the appeal,

or, if he fail to do so in any particular, that we will

pay to the United States the sum of $1,000.00.

Witness our hands and seals this 24th day of June,

1905.

C. R. GRIFFITH.

C. M. STEELE.

United States of America,

District of Alaska,—ss.

C R. Griffith and C. M. Steele, persons whose

names are subscribed as the sureties in the above un-

dertaking, being severally sworn, each for himself,

says that he is a resident within the District of

Alaska ; that he is no counselor or attorney, marshal,

clerk of any court, or other officer of any court ; that

he is worth the sum specified in the above undertak-

ing over and above all just debts and liabilities ex-

clusive of property exempt from execution.

C. R. GRIFFITH.

C. M. STEELE.

Subscribed and sworn to before me this 24th day

of June, 1905.

J. M. McDowell,

Notary Public in and for the District of Alaska
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Taken and acknowledged before me the day and

year above written.

J. M. McDowell,
U. S. Commissioner and Ex-officio Justice of the

Peace.

[Endorsed] : No. 197. In the U. S. Commissioner's

Court in and for the Precinct of Council, Second Di-

vision, District of Alaska. United States of Amer-

ica vs. William Cartier. Undertaking on Appeal.

Bail Bond. Filed June 24, 1905, and approved. J.

jNI. McDowell, Commissioner.

Ill the United States Commissioner's Court, in and

for the Distrivt of Council, Second Division, Dis-

trict of Alaska.

UNITED STATES OF AMER-
ICA,

vs.

WILLIAM CARTIER.

Undertaking on Appeal, Cost Bond.

Whereas, a judgment having been given in the

above-entitled court on the 24th day of June, 1905,

whereby William Cartier, the above-named defend-

ant, was adjudged guilty of the crime of adultery,

and wherein it was adjudged by the U S. Commis-
sioner of the said Court that the said William Cartier

be imprisoned in the United States Jail in said
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Council City, Alaska, for a term of three months and

that he pay the costs of said action amounting to four

hundred and 10-100 dollars, which said judgment was

entered on the 2-tth day of June, 1905 ; and

Whereas the said defendant is about to appeal to

the United States District Court, Second Division,

District of Alaska, at Nome, Alaska;

Now, therefore, in consideration of the premises

and of such appeal, we, the undersigned residents of

Council Precinct, Second Division, District of

Alaska, do hereby jointly and severally undertake

and promise on the part of the appellant that the said

appellant will pay all costs and disbursements that

may be awarded against him on the appeal.

Witness our hands and seals this 24th day of June,

1905.

C. R. GRIFFITH. [Seal]

E. MARION. [Seal]

United States of America,

District of Alaska,—ss.

C. R. Griffith and E. Marion, persons whose names

are subscribed to the sureties in the above undertak-

ing, being severally sworn, each for himself says that

he is a resident within the District of Alaska; that

he is no counselor or attorney, marshal, clerk of any

court, or other officer of any court; that he is worth

the siun of $1,000.00 over and above all just debts
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and liabilities, exclusive of property exempt from

execution.

C. R GRIFFITH.

E. MARION.

Subscribed and sworn to before me this 24 day of

June, 1905.

J. M. McDowell,

V. S. Conmiissioner and Ex-officio Justice of the

Peace.

Taken and approved by me the day and year above

written.

J. McDowell,
U. S. Commissioner and Ex-officio Justice of the

Peace.

[Endorsed] : No. 197. In the U. S. Commission-

er's Court in and for the Precinct of Council, Sec-

ond Division, District of Alaska. United States of

America vs William Cartier. Undertaking on Ap-

peal. Cost Bond. Filed June 24, 1905, and Ap-

proved. J. M. McDowell, Commisisoner.

[Endorsement] : No. 424—Crim. The United

States vs. William Cartier. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Di-

vision, at Nome, Alaska. Jul. 31, 1905. Geo. V.

Borchsenius, Clerk. By Angus IMcBride.

Thereafter, and on the 13th day of December, 1905,

the plaintiff, The LTnited States of America, filed its
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motion in the above-entitled action to dismiss said

aitpeal of the defendant, William Cartier, which said

motion was in words and figures as follows, to wit:

In the United States District Conrt, in and for tJia

District of Alaska, Second Division.

UNITED STATES OF AMER-

ICA
vs.

WILLIAx\I CAETIER.

Motion to Dismiss Appeal.

Comes now the x^laintiff above named and appear-

ing specially for the purpose of this motion, and

moves the Court for an order dismissing the at-

tempted apjDeal in the above-entitled action on the fol-

lowing gi-ounds, to wit.

I.

That the notice of appeal filed in the above-entitled

cause is insufficient in the following respects:

A. That said notice fails to specify with sufficient

identity the judgment appealed from.

B. That from said notice of appeal it is impossi-

ble for this Court to identify the judgment appealed

from.

C. That said notice of appeal fails to state in

whose favor said judgment was rendered or what

judgment was rendered.

HENRY M. HOYT,

U, S District Attorney.
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Due and legal service accepted this 4tli day of Dec,

1905.

S. A. KELLER,

Atty. for Defendant.

I was not to represent defendant at Nome.

S.A.KELLER.

Rec'd. copy of above and foregoing motion this

13th day of December, 1905.

WILLIA^I A. GILMORE,

Of Attys. for Def

.

[Endorsed] : 424. United States Dist. Court, 2d

Div., Dist , of Alaska. United States a's. Wm. Car-

tier. Motion. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division at Nome, Dec.

13, 1905. Jno. H. Dunn, Clerk. By —,

Deputy.

Thereafter, and on the 6th da}^ of January, 1906,

the said motion came on for hearing in the above-

entitled cause before the above-entitled court, and the

same was argued by Messrs. H. M. Hoyt and W. N.

Landers, representing the plaintiff, the United States

of America, and l)y William A. Gilmore, represent-

ing the defendant, William Cartier, and thereafter

the same was sul)mitted to the Court for decision.

Thereafter and on the 13th day of January, 1906,

the Court handed down its opinion in the above-en-

titled cause, which said decision and opinion was in

words and figures as follows, to wit

:
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In the District Court for the District of Alaska, Sec-

ond Division.

THE UNITED STATES OF
AMERICA

vs No. 424—Criminal.

WILLIAjM cartier.

Opinion.

This is a motion to dismiss an appeal filed by the

defendant in this case from a judgment of the Com-

missioner's Court for the Council City Precinct, on

the ground, practically, that the notice of appeal fails

to specify with sufficient identity the judgment ap-

pealed from.

We fulh^ concur with the views of Judge Brown

in Weitzman vs. Handy, I Alaska, 663, when he says

* * * "notices of appeal to this court must be en-

titled in the proper court, must be directed to the ad-

verse party, must so identify or refer to the judg-

ment that this Court will be able to identify the judg-

ment from the notice, and must contain the date of

the judgment, and the names of the parties plaintiff

and defendant, all of which nnist appear in clear

and unmistakable language."

Applying this test, we find the notice of appeal in

the case at bar describes the judgment as ''the judg-

ment therein made and entered in the said U. S. Com-

missioner's Court on the 24th day of June, 1905, in
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which said defendant was adjudged guilty of the

crime of adultery." The transcript filed shows a

judgment wherein the defendant, "haAong been duly

tried by a jury and ui)on suc-h trial duly convicted,

I have adjudged that he be imprisoned," etc. The

sentence of the Commissioner's Court did not ad-

judge the defendant guilty of adultery; it merely

fixed the punishment in pursuance of a former ver-

dict of guilty by a jury. For anything this Court

knows there might have been two cases against the

same defendant and for the same kind of a crime.

In the one case a trial might hav been had by the

commissioner alone, and the other before him by a

jury. If such were true, the notice of appeal filed

would certainly describe the judgment entered in the

first cause, but would not fit the judgment entered in

the second case.

A notice of appeal must not only be complete in it-

self, without resource for a supplement in a trans-

cript, but the notice when filed must not contradict,

but fit in its description the judgment shown in the

transcript.

The conclusion reached herein is in line with a

former decision of this Court in the case of United

States vs. Larsen, No. 428—Criminal, rendered No-

vember 17, 1905, and the appeal will therefore be disr

missed.
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Nome, Akiski, January 13, 1906.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 424—Crim. The United States

vs. William Cartiev. Opinion. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion of Nome. Jan. 13, 1906. Jno. H. Dunn, Clerk.

And thereafter, and on the 13th day of January,

1906, the Court signed, made and entered a written

order in the above-entitled cause, sustaining the said

motion to dismiss and dismissing said appeal, which

said order was in words and figures as follows, to wit

:

/;/ tJie District Court of the United States, in and for

the District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

vs. No. 424.

WILLIAM CARTIER.

Order Sustaining Motion to Dismiss Appeal.

This cause coming on regularly to be heard on the

motion of the United States to dismiss the appeal to

this Court from the U. S. Commissioner's Court of

said William Cartier, said motion having been here-

tofore regularly filed herein, and the Court having

heard the arguments of counsel respectively for ^nd

against the motion, and being sufficiently advised in
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the premises, does hereby order that said motion be

and the same is hereby sustained and granted, and

said appeal is dismissed.

Nome, January 13th, 1906.

AFLRED S. MOORE,

Dist. Judge.

[Endorsed] : 424. United States vs. Wm. Cartier.

Order Sustaining Motion to Dismiss Appeal. Filed

in the Office of tlie Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jan. 13, 1906. Jno. H.

Dunn, Clerk. By , Deputy.

To which ruling of the Court the defendant, Will-

iam Cartier, by his attorney, then and there excepted,

which exception was duly allowed by the Court.

And thereafter on the said 13th day of January,

1906, the Court made, granted, signed, filed and en-

tered its judgment in the above-entitled action, whicJi

said judgment made, granted, signed, filed, and en-

tered was in words and figures following, to wit:

fn the Ignited States District Court, for the District

of Alaska. Second Division.

UNITED STATES OF AMER-
ICA,

vs. Criminal—No. 424.

WILLIAM CARTIER.

Judgment.

This lause h;i\-ing come on regularly to be heard

on a nioiiou to dismiss the pretended appeal, filed in
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the above-entitled cause on behalf of the plaintiff, and

the plaintiff appearing by Henry M. Hoyt, U. S. At-

torney, and W. N. Landers, Assistant U. S. Attor-

ney, and the defendant being represented by Will-

iam A, Gilmore, and after an oral argument by coun-

sel for the respective parties, said motion having been

sulmiitted to the Court, and on the 13th day of Janu-

ary, 1906, was affirmed and the appeal of the above

named defendant dismissed.

Now, therefore, it is hereby ordered that the judg-

ment heretofore rendered in said action by the

United States Commissioner, sitting as a Justice of

the Peace for the Precinct of Council City, Alaska,

on the 24th day of June, 1905, be and the same is

hereby affirmed together with the costs of this ap-

peal taxed at $7.05, to be paid by the defendant, who

is hereby remanded to the custody of the United

States Marshal who is directed to execute the sen-

tence under said judgment of conviction heretofore

rendered in said United States Commissioner's court

on the 24th day of June, 1905, said judgment being

in effect as follows: That the said William Cartier

having been found guilty of the crime of adultery, it

is adjudged that he be imprisoned in the Federal

Jail at Council City, Alaska, for three months and

that he pay the costs of this action taxed at four hun-

dred dollars and ten cents, and that he be imprisoned

in said jail until such costs be paid, in addition to the



32 William Cartier vs.

aforesaid three iiioiitlis, not exceeding two hundred

days, and that he pay the further costs of this ajj-

peal taxed at the sum of $7.05.

Done in open court this 13th day of January, A.

D. 1906.

ALFRED S. MOORE,
U. S. District Judge.

[Endorsed] : No. 424—C. In the United States

Dist. Court, 2d Div., Dist- of Alaska. United States

vs. William Cartier. Judgment. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome, Jan. 13, 1906. Jno. H. Dunn,

Clerk. By , Deputy.

To which said judgment of the Court, so made,

granted, filed, signed and entered, the defendant,

William Cartier by his attorney then and there ex-

cepted, which exception was duly allowed l)y the

Court.

The foregoing is a full, true and correct copy of

all the papers filed in the above-entitled action, and

all of the proceedings had therein, and of all the tes-

timony, evidence and exhibits of the parties thereto.

And now in furtherance of justice, and that right

may be done in the premises, the defendant, William

Cartier, tenders and j>rosents within the time allowed

l)y law. the foregoing as liis 1)111 of exceptions in this

acMoii (m tlie action of the Court, and prays that the
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sjuiic may ho setthnl and allowed and signed and

sealed by this Oouvt, and made a part of the record,

and the same is accordingly done this 20th day of

January, A. D. 1906.

ALFRED S. MOORE,

Judge of the U. S. District Court of the District of

Alaska, for the District of Alaska, Second Di-

-^dsion.

Service of the foregoing bill of exceptions acknowl-

edged this 16th day of January, 1906.

HENRY M. HOYT,

United States District Attorney for the District of

Alaska, Second Division.

[Endorsed] : No. 424—Criminal. In the United

States District Court, District of Alaska, Second Di-

vision. The United States of America, Plaintiff, vs.

William Cartier, Defendant. Bill of Exceptions.

Filed in the Office of the clerk of the Dist. Court of

Alaska, Second Division, at Nome, Jan. 16, 1906.

Jno. H Dunn, Clerk. By , Deputy. Will-

iam A. Gilmore, Attorney at Law, Nome, Alaska,

Attorney for Defendant. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome, Jan. 20, 1906. Jno. H. Dunn, Clerk. By

, Deputy.
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In the United States District Court in and for the

District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs. No. 424—Criminal.

WILLIAM CARTIER,

Defendant.

Assignment of Errors.

Comes now the defendant, William Cartier, in the

above-entitled action, and assigns the following er-

rors as having been conmiitted by the above-entitled

Court in making and entering the final order sustain-

ing the motion of the plaintiff and dismissing the

defendant's appeal, which said order was made,

granted, signed and filed in the above-entitled action

on the 13th day of Jan., 1906, and in making and en-

tering that certain final judgment adjudging the de-

fendant guilty of the crime of adultery, and sentenc-

ing him to be imprisoned in the Council City jail for

three months, and to pay a fine and the costs of said

action in the smn of $407.15, which said judgment

was made, granted, signed, and filed in the above-

entitled action on the said 13th day of January, 1906,

upon which said errors the defendant William Car-

tier intends and does rely upon his appeal to the
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United States Oircuit (V)urt of Appeals for the Ninth

Circuit.

I.

The Court erred in making, granting, filing, sign-

ing, and entering that certain final order in tlie above-

entitled court, dismissing the defendant's appeal

from the Connnissioner's Court for the Precinct of

Council City, Second Division of the District of

Alaska, to the above-entitled court, which said order

was made, filed, signed, and entered on the 13th day

of January, 1906.

II.

The Court erred in dismissing defendant's appeal

in the above-entitled action by said order, upon the

grounds and for the reason that the notice of appeal

contained in the transcript was insufficient, when it

appears from the record that said notice of appeal

was in conformity with the Criminal Code of the Dis-

trict of Alaska.

III.

The Court erred in making, granting, signing,

filing, and entering that certain final judgment dis-

missing the defendant's appeal from the Commis-

sioner's Court for the Precinct of Council City, Sec-

ond Division of the District of Alaska, sentencing

the defendant to be confined in the Council City jail

for three months and to pay a fine and the costs of

said action in the sum of $407.15.
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IV.

The Court erred in entering said judgment on the

13th day of January, 1906, for the reason that in the

transcript of appeal from the said U. S. Commission-

er's Court for Council City Precinct, District of

Alaska, Second Division, it appears upon the face of

said transcript that the notice of appeal was suffi-

cient and in conformity with the Code of the District

of Alaska.

Wherefore, defendant prays that said order and

said judgment be reversed, and that said action be

set for trial in the above-entitled court.

WILLIAM A. GILMORE,

Attorney for Defendant.

[Endorsed] : No. 424—Criminal. In the United

States District Court, District of Alaska, Second Di-

vision. The United States of America, Plaintiff, vs

Willianl Cartier, Defendant. Assigmnent of Errors.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Jan. 20, 1906.

Jno. H. Dunn, Clerk. By , Deputy.

William A. Gilmore, Attorney at Law, Nome, Alaska,

Attornev for Defendant.
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I

hi the I'nited States District Court, in and for the

District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs. No. 421:—Criminal.

WILLIAM CARTIER,
Defendant.

Petition for Writ of Error and Order Allowing the Same

and Fixing the Amount of Security.

The defendant in the above-entitled cause, feeling

himself aggrieved by the final order and the judg-

ment made and entered therein on the 13th day of

January, A. D 1906, dismissing his appeal from the

United States Commissioner's Court for Council

City Precinct, District of Alaska, Second Division,

to the above-entitled Court, and entering judgment

against the defendant, comes now by William A. Gil-

more, Esq., his coimsel, and prays the Court to al-

low him a writ of error from said final order and

judgment to the United States Circuit Court of Ap-

peals for the Ninth Cirt^uit as by the laws of tlie

United States made and provided, and prays that an

order be made fixing the amount of security to be

given by him upon said writ of error.

WILLIAM A. GILMORE,

Counsel for Defendant.
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Upon this 20th day of January, 1906, in open r-ourt,

it is hereby ordered that the foregoing petition be,

and the same is hereljy granted, and it is ordered that

a writ of error prayed for therein be allowed and

that a supersedeas bond and bond for costs be given

by the plaintiff in error in the joint sum of one thou-

sand dollars ($1,000.00).

ALFRED S. MOORE,

Judge of the United States District Court, District

of Alaska, Second Division.

[Endorsed] : No. 124—Crim. In the United States

District Court, District of Alaska, Second Division.

United States of America, Plaintiff, vs. Wm. Cartier,

Defendant. Petition for Writ of Error and Order

Allowing same and Fixing Amount of Security. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Konie. Jan 20, 1906. Jno. H.

Dunn, Clerk. By , Deputy. L. AViliam A.

Gilmore, Attorney at Law, Nome, Alaska, Attorney

for Defendant.
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In the United States District Court, in and for the

District of Alaska, Second Division.

THE UNITED STATES OF

AMERICA,
Plaintiff,

vs. No. 424-Criminal.

WILLIAM CARTIER,

Defendant.

Undertaking on Appccd and Cost Bond.

Know all men by these presents: That we, Wm.

Cartier, as principal, and Felix Brown, and Barney

Gibney, as sureties, are duly and severally held and

firmly bound unto the United States in the sum of

one thousand ($1,000.00) dollars, lawful money of

the United States of America, to be paid to the said

United States, for which pajrment well and truly to

be made we bind ourselves, our and each of our heirs,

executors, administrators and assigns jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 20th day of

January, A. D. 1906.

The condition of the above obligation is such that,

whereas, the said defendant William Cartier has

taken an appeal to the Circuit Court of Appeals for

the Ninth Circuit to reverse a final order and judg-

ment dismissing defendant's appeal from the United
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States Conunissioner 's Court for Council City Pre-

cinct, Distri(!t of Alaska, Second Division, to the

above-entitled court, wliicli said final order and the

judgment were made and entered in the alcove-en-

titled action on the 13th day of January, A. D. 1906.

Now, therefore, the condition of the above obliga-

tion is such that if the above named defendant shall

prosecute the said appeal to effect and answer all

damages and costs and in all respects to abide and

perform the orders and judgments of the Appellate

Court upon the appeal, then this obligation shall_be

void; otherwise if he fail to do so in any particular

this ol)ligation to be in full force and effect and we

will pay to the United States the said sum of one

thousand dollars ($1,000.00).

Witness our hands and seals this 20th day of Janu-

ary, A. D. 1906.

WM. CARTIER. [Seal]

BARNEY GIBNEY, [Seal]

FELIX BROWN. [Seal]

United States of America,

District of Alaska,—ss.

Felix Brown and Barney Gibney, persons whose

jianies are subscribed as the sureties in the above-

undertaking, being severally sworn, each for himself

says : That he is a resident of the District of Alaska

;

that he is no counselor or attorney, marshal, clerk
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of aii>' court, or other officer of any court; that he is

worth the sum specified in tlie above undertaking

over and al)ove all just debts and liabilities exclu-

sive of property exemi)t from execution.

BARNEY GIBNEY.

FELIX BROWN.

Subscribed and sworn to ))ef<)re me this 20th d.2iy

of January, 1906.

[Notarial Seal] WILLIAM A. GILMORE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

The foregoing undertaking is hereby approved

this 20th day of January, A. D. 1906.

ALFRED S. MOORE,
U. S. District Judge.

[Endorsed] : No. 424—Crim. In the United States

District Court, District of Alaska, Second Division.

United States of America, Plaintiff, vs. Wm. Cartier,

Defendant. Undertaking on Appeal and Cost Bond.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Jan. 20, 1906.

Jno. H. Dunn, Clerk. By
, Deputy. L.

William A. Gilmore, Attorney at Law, Nome, Alaska,

Attorney for Defendant.
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J II tlic United States District Court, in and for the

District of Alaska, Second Division

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs. No. 424—Criminal.

WILLIAM CARTIER,

Defendant.

Writ of Error (Copy).

The President of the United States of America, to

the Honorable ALFRED S. MOORE, Judge of

the United States District Court for the District

of Alaska, Second Division, Greeting

:

Because in the records and proceedings, as also in

the rendition of the final order dismissing the ap-

peal of the defendant, William Cartier, from the U.

S. Commissioner's Court, Council City Precinct,

District of Alaska, Second Division, and the

final judgment entered on Jan. 13th, 1906, dismiss-

ing said appeal and sentencing the defendant to be

confined in tlie Council City Jail for three months

and to pay the costs of said action in the sum of

$407.15, adjudging him guilty of the crime of adul-

tery in the above-entitled action, between the United

States of America, plaintiff, and William Cartier,

defendant, before me, a manifest error hath ap-
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peared to the Court, prejudicial and damaging to

the said defendant, '\\Mlliam Cartier, as is stated and

appears in the petition herein, and we being willing

that error, if any hath been, shall be duly corrected

and full and si)eedy .justice done to the party afore-

said in this behalf, do eonnnand you, that under your

seal, distinctly and openly you send the record and

proceedings aforesaid, with all things concerning

same, to the Justices of the United States Circuit

Court of Appeals for the Ninth Circuit, in the city

of San Francisco, State of California, together with

this writ, so as to have the same at the said place in

said Circuit Court upon the 17th day of February,

1906, and that the records and proceedings aforesaid

being inspected, the said Circuit Court of Appeals

may cause further to be done therein to correct those

errors what of right and according to the laws and

customs of the United States should be done.

Witness, the Honorable MELVILLE W.
PULLER, Chief Justice of the Supreme Court of

the United States, this 20th day of January, A. D.

1906.

Attest my hand and the seal of the United States

District Court for the District of Alaska, Second Di-

vision, at the clerk's office in the town of Nome, on

the day and year last above written.

[Seal of Court] JNO. H. DUNN,
Clerk of the United States District Court in and for

the District of Alaska, Second Division.
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[Endorsed] : No. 424—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. Wm.
Cartier, Defendant. Writ of Error (Lodged Co]3y) .

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Xome. Jan. 20, 1906.

Jno. H. Dunn, Clerk. By , Deputy. L.

William A. Gilmore, Attorney at Law. Nome, Alaska,

Attorney for Def.

The foregoing is a true copy of the writ of error

in said action lodged in the clerk's office of the Dis-

trict Court of Alaska, Second Division, this 20th day

of January, 1906.

[Seal] JNO. H. DUNN,

Clerk

By Angus McBride,

Deputy.

I>i flic United States District CouH in and for the

District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs. No. 424—Criminal.

WILLIAM CARTIER,

Defendant.
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Order Declaring the Time to File Record in the United

States Circuit Court of Appeals for the Ninth Circuit.

Now, at this time, January 20th, A. D. 1906, this

action coming on to l)e heard upon the motion of

William A. Gilmore, counsel for AVilliam Cartier,

defendant and ai3i)ellant above named, for an order

enlarging the time for filing the records in the above-

entitled cause in tlie United States Court of Aj)-

])eals in and foi- the Ninth Circuit, and it appearing

tliat good cause has been shown for the granting of

said order;

It is ordered and adjudged that the time for the

filing of the record in this cause in the said United

States Circuit Court of Appeals in and for the Ninth

Circuit be, and the same is hereby, extended mitil the

1st day of July, 1906.

ALFRED S. MOORE,
United States District Judge for the District of

Alaska, Second Division.

[Endorsed] : No. 424—Crim. In the United States

District Court, District of Alaska, Second Division.

United States of America, Plaintiff, vs. Wm. Cartier,

Defendant. Order Enlarging Time to File Record in

U. S. Circuit Court of Appeals, Ninth Circuit. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jan. 20, 1906. Jno. H.

Dunn, Clerk. By , Deputy. L. William

A. Gilmore, Attorney at Law, Nome, Alaska, Attor-

ney for Defendant.
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UNITED STATES OF AMERICA.

United States District Court, District of Alaska, Sec-

ond Division.

UNITED STATES OF AMER-
ICA,

Plaintiff,

vs. Cause No. 424—Crim.

WM. CARTIER,

Defendant.

Praecipe for Transcript.

To the Clerk of the A])OYe-entitled Court

:

You will please prepare the necessary certified cop-

ies to be annexed to bill of exceptions in the above

action which was settled and filed January 20th,

1906; also prepare and certify transcript on the ap-

peal. This transcri])t will include the bill of ex-

ceptions and tlie appeal papers

WILLIAM A. GILMORE,

Atty. for Defendant.

[Endorsed] : Cause No. 424—Crim. U. S. District

Court, Disti'ict of Alaska, Second Division. United

States of America, Plaintiff, vs. Wm. Cartier, De-

fendant. Praecii)e. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Jan. 22. 1906. John H. Dunn. By ,

Dcpuly. William .\ Cilmore, Attorney for Deft.
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Piled , 190—. By , Deputy

Clerk. For .

In the District Court in and for the District of

Alaska, Second Division.

THE UNITED STATES OF

AMERICA,
Plaintife,

vs. No. 124—Criminal.

WILLIAM CARTIER,

Defendant.

Clerk's Certificate to Transcript.

I, John H. Dunn, Clerk of the District of Alaska,

Second Division, do hereby certify that the foregoing-

typewritten pages, from 1 to 37, both inclusive, is a

true and exact transcript of the bill of exceptions,

assignment of errors, petition for writ of error and

order allowing same, undertaking on appeal, lodged

copy writ of error, order enlarging time to file trans-

cript in Circuit Court of Appeals, and praecipe for

ti'anscript in the case of the United States vs. Will-

iam Cartier, No. 424—Criminal, this Court, and of

the whole thereof as appears from the records and

files in my office at Nome, Alaska; and further cer-

tify that the original writ of error and the original

citation in the above-entitled cause are attached to

this transcript.
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Cost of transci'i])! $11.60, paid by W. A. Gilmore,

attorney for defendant.

In witness whereof, J have hereunto set my hand

and affixed the seal of said Court this 25th day of

January, A. D. 1906.

[Seal] JNO. H. DUNN,

Clerk of the District C(nu-t of Alaska, Second Divi-

sion.

By Angus McBride,

Deputy Clerk,

1)1 the United States District Court in and for the

District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs. No. 424—Criminal.

WILLIAM CARTIER,

Defendant.

Writ of Error (Original).

'I'he President of the United States of America, to

the Honorable ALFRED S. MOORE, Judge of

the United, States District Court, for the Dis-

trict of Alaska, Second Division, Greeting:

Because in the records and proceedings, as also in

the reiulitiou of the final order dismissing the appeal

of the (let'cndaiit \\'illiani Cartier, from the U. "S.
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Oominissioiier's Ooiirt, (\)un<'il City Precinct, Dis-

trict of Alaska, Scn-ond Division, and the final judg-

ment entered on Jan. 13th, 1906, dismissing said ap-

peal and sentencing the defendant to be confined in

the Council City jail for three months and to pay the

costs of said action in the sum of $407.15, adjudging

liim guilty of the crime of adultery in the above-en-

titled action, between the United States of America,

plaintiff, and William Cartier, defendant, l^efore me,

a manifest error hath appeared to the Court, preju-

dicial and damaging to the said defendant, William

Cartier, as is stated and appears in the petition here-

in, and we being willing that error, if any hath been,

shall be duly corrected and full and speedy justice

done to the party aforesaid in this behalf, do com-

mand \'()u, that nnder your seal, distinctly and open-

ly you send tlie record and i)roceedings aforesaid,

with all things concerning same, to the Justices of

the United States Circuit Court of Appeals for the

Ninth Circuit, in the city of San Francisco, State of

California, together with this writ, so as to have the

same at the said place in said Circuit Court upon

the 17th day of February, 1906, and that the records

and proceedings aforesaid being inspected, the said

Circuit Court of Appeals may cause further to be

done therein to correct those errors, what of right and

according to the laws and customs of the United

States should be done.
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Witness, the Honorable MELVILLE W.

FULLER, Chief Justice of the Supreme Court of the

United States, this 20th day of January, A. D 1906.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Di-

vision, at the clerk's office in the town of Nome, on

the day and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court in and for

the District of Alaska, Second Division.

[Endorsed] : No. 424—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. Wm.
Cartier, Defendant. Writ of Error. Piled in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Jan. 20, 1906, Jno. H. Dunn,

Clerk. By , Deputy.

In the United States District Court, in and for the

District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs No. 424—Criminal.

WILLIAM CARTIER,

Defendant.
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Citation.

The President of the United States of America to

the United States of America, Plaintiff, Greet-

ing:

You are hereby cited and admonished to be and ap-

pear at a session of the United States Circuit Court

of Appeals for the Ninth Circuit, to be holden at the

city of San Francisco, in the State of California, in

said Circuit, on the 17th day of February, 1906, pur-

suant to a writ of error tiled in the clerk's office

of the District Court of the United States for the

District of Alaska, Second Division, wlierein Will-

iam Cartier is plaintiff in error and you are defend-

ant in error, to show cause, if any there be, why

the final order and the judgment rendered against

the said plaintiff in error as in the said w^rit of error

mentioned, shovild not be corrected and reversed and

why speedy justice should not be done the parties in

that behalf.

Witness, the Honorable MELVILLE W.

FULLER, Chief Justice of the Supreme Court of the

United States this 20th day of January, 1906, and of

the Independence of the LTnited States, the one hun-

dred and thirtieth.

ALFRED S. MOORE,

United States District Judge, of the District of

Alaska, Second Division.

A-ttest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Di-
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vision, at the clerk's office in the town of Nome, on

the day and year last above written,

[Seal] JNO. H. DUNN,

Clerk of the U. S. Dist. Court, Dist. of Alaska, Sec-

ond Division,

deceived copy of aljove and foregoing citation, this

20th day of January, A. D. 1906.

HENRY M. HOYT,

U. S. Dist. Attorney and Attorney for Plaintiff.

[Endorsed] : No. 424—Crini. In the United States

District Court, District of Alaska, Second Division,

United States of America, Plaintiif , vs. Wm. Cartier,

Defendant. Citation. Filed in the Office of the Clerk

of the Dist, Court of Alaska, Second Division, at

Nome. Jan. 20, 1906. Jno. H, Dunn, Clerk. By

, Deputy. L.

[Endorsed]: No. 1324, United States Circuit

Court of Appeals for the Ninth Circuit, William

Cartier, Plaintiff in Error, vs. The United States of

America, Defendant in Error. Transcript of Rec-

ord. Upon ^\'rit of Error to the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion.

Filed April 4, 1906.

F. D, MONCKTON,
Clerk.
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IN THE

UNIXBD STATES

CIRCUIT COURT OF APPEALS
t

FOR THE NINTH CIRCUIT

WILLIAM CARTIER, Plaintiff in Error,

^-
) No. 1324

THE UNITED STATES OF AMERICA,
Defendant in Error.

STATEMENT OF THE CASE.

Plaintift' in error was charged in a complaint filed in

the United States Commissioner's Court for the Precinct

of Council City in the Second Division, District of Alaska,

on the 13th day of April, 1905, with the crime of adultery;

the complaint and endorsements thereon are as follows:



IN THE UNITED STATES COMMISSIONER'S
COURT, FOR THE PRECINCT OF COUNCIL CITY,

SECOND DIVISION, DISTRICT OF ALASKA, AT
COUNCIL CITY.

LTnited States of America,

District of Alaska.

Precinct of Council City—ss.

The United States

V.

Billy Cartier (True Name
Not Known )

.

( U'iin hi a ] Cotn pla 'nit.

Complaint for the violation of Section , Billy

Cartier, true name not known, is accused hj Tom Chec-

houji-an by this complaint of the crime of adultery, com-

mitted as follows

:

The said Billy Cartier, in the District of Alaska, and

Avithin the jurisdiction of this Court, did, on the 6th day

of April, A. D. IDO.'S, and various other times, wrongfully

and unlawfully have sexual intercourse with the wife of

complainant c(mtrary to the form of the statutes in such

cases made and provided and aj>ainst the peace and di«>-

nity of the United States of America.

TOM.
U. S. Commissioner and Ex-officio Justice of the Peace.

Subscribed and sworn to before me this 13th day of

April, A. I). 1905.

J. M. Mcdowell,
Commissioner.



(Eiulorst'd ) No. IDT. In tlie ITuited States Ooininis-

sioner's Court, Coimcil City Preciuct, The Uuiteil States

of America v. Billy Cartier, true uanie not knowu. Com-

plaint. Filed this 13tli day of April, 1905. J. M. Mc-

Dowell, United States Commissioner. (Transcript of Kec-

ord, pp. 8, 9.

)

The trial of plaintitf in error upon this charge was

begun before J. M. JMcDowell, United States Commissioner

and Ex-officio Justice of the Peace, and a jury on the 22nd

day of June, 1905. ( Transcript of record p. 4. ) On June

23rd, 1905, the jury empaneled in said cause returned a

verdict finding defendant guilty as charged. (Transcript

of record, page 6.) On June 24th, 1905, the said Court

rendered judgment upon the vei;dict of the jury, which

judgment and sentence, omitting the formal parts thereof,

is as follows:

"Four o'clock P. M., June 24th, 1905. Court convened.

"Native Tom, the prosecutor, or complainant, being pres-

"ent, and after hearing counsel and the said William

"Cartier, above defendant, having been duly tried by a

"jury and upon such trial dul}' convicted, I have adjudged

"that he be imprisoned in the Federal jail at Council

"City, Alaska, for three numths, and that he pay the costs

"of this action taxed at four hundred dollars and ten

"cents, and that he he imprisoned in such jail until such

"costs he paid in addition to the aforesaid three months,

"not exceeding tiro hundred days.

"J. M. Mcdowell,
"Commissioner and Ex-ofiflcio Justice of the Peace."

(Transcript of record, pages 6 and 7.)

On the 24th day of June, 1905, the plaintiff in error

appealed from the said judgment of conviction to the



United States District Court iu and for the District of

Alaska, Second Division, a notice of Avhich said appeal

with the admission, and proofs, of sendee and endorse-

ments thereon are as follows

:

"IN THE UNITED STATE COMMISSIONER'S
''COURT IN AND FOR THE PRECINCT OF
''COUNCIL, SECOND DIVISION, DISTRICT OF
"ALASKA.

"United States of America,

"
V.

" ^Villiani Cartier.

Notice of Appeal.

"You v.'ill please take notice that the defendant in the

"above entitled action hereby appeals to the United States

"District Court in and for the District of Alaska, Second

"Division, at Nome, Alaska, from the judgment therein

"made and entered in the said U. S. Commissioners' Court

"on the 24th day of June, 1905, in which the said defen-

"dant was adjudged guilty of the crime of adulter}-, and
"from the Avhole thereof.

Yours, etc.,

"S. A. KELLER,
"G. A. ADAMS,

"Attorneys for defendant and appellant.

"Dated June 24th, 1905."

"To Hon. J. M. McDowell, Justice of the said U. S.

"Commi<=sioner's Court, Tom Chechougan, Private Prose-

"cutor and Jos. P. Kelly, Esq., xittoruey for the Prosecu-

"tion.



"Service of tlie within uotice of appeal and receipt of

"copy is hereby admitted this 24th day of June, 1905.

"JOSEPH P. KELLY,
"Attorney for Prosecution."

"LTnited States of America,

"District of Ahiska—ss.

"I, S. A. Keller, being duly sworn, depose and say that

"I am one of tlie attorneys for the defendant in the above

"entitled cause; timt T know Tom Chechougan, the pri-

"vate prosecutor in said cause; that on this 24th day of

"June, 1905, I ser^'ed the within notice of appeal upon

"said Tom Chechougan, private prosecutor, by showing

"him the original and giving to him a true and exact copy

"thereof

S. A. KELLER."

"Subscribed and sworn to before me this 24th day of

"June, A. D. 1905.

"GEORGE H. MEYER,
"Notary Public in and for the District of Alaska."

(Endorsed.) "No. 197. In the U. S. Commissioner's

"Court in and for the Precinct of Council, Second Divi-

"sion, District of Alaska. United States of America, v.

"William Cartier. Notice of Appeal. Filed June 24th,

"1905. J. M. McDowell, Commissioner. S. A. Keller, G.

"A. Adams, attorney for defendant and appellant."

( Transcript of record, pages 18, 19 and 20.

)

On the 13th day of December, 1905, the transcript and

record in said cause from the said United States Commis-

sioner's Court, having theretofore been filed Avith the Clerk

of the United States District Court for the District of



Alaska, Second Division, the United States District At-

torney filed his motion to dismiss the said appeal on the

folloAving grounds, to-wit

:

I

"That the notice of appeal filed in the ahoAe entitled

"cause is insufficient in the following respects:

"A. That said notice fails to specify with sufficient

"identity the judginent appealed from.

"B. That from said notice of appeal it is impossible

"for this Court to identify the judgment appealed from.

"C. That said notice of appeal fails to state in whose

"favor said judgment was rendered or Avhat judgment

"was rendered."

(Transcript of record, page 25.)

The said motion to dismiss said appeal having been

argued before the said District Court, said Court on the

13th day of January, 1906, made an order dismissing said

appeal, to which ruling of the Court the defendant then

and there excepted, and an exception was then and there

allowed. (Transcript of record, pages 29 and 30.

)

Thereafter and on the same day the said District Court

made, rendered and entered of record its judgment in said

cause, which is as follows:

In the United States District Court, for the District of

Alaska, Second Division.

United States of America,

V.

William Cartier.

JUDGMENT.

This cause having come on regularly to be heard on a

motion to dismiss the pretended appeal, filed in the above



entitled cause ou belialf of the plaintiff, and the phiintiff

appearing by Henry M. Hoyt, U. S. Attorney, and W. N.

Landers, Assistant U. S. Attorney, and the <h'fendant

being represented by ^^ilIianl A. (lilmoi'e, and after an oral

argument by counsel for the respective parties, said mo-

tion having been submitted to the Court, and on the 13th

day of January, 190(i, Avas affirmed and the appeal of the

above named defendant dismissed.

Now, therefore, it is hereby ordered that the judgment

heretofore rendered in said action by the United States

Commissioner, sitting as a Justice of the Peace, for the

Precinct of Council City, Alaska, on the 24th day of June,

1905, be and the same is hereby affirmed, together with the

costs of this appeal, taxed at 17.05, to be paid by the de-

fendant, \\ho is hereby remanded to the custody of the

United States Marshal, who is directed to execute the sen-

tence under said judgment of conviction lieretofore ren-

dered in said United States Commissioner's Court on the

24th day of June, 1905, said judgment being in effect as

follows

:

That the said William Cartier, having been found

guilty of the crime of adulter\% it is adjudged that he be im-

prisoned in the Federal jail at Council City, Alaska, for

three months, and that he pay the costs of this action,

taxed at four hundred dollars and ten cents, and that he

he imprisoned in said jail iiutiJ siicJi easts he paid, in addi-

tion to the aforesaid three monfJis, not exceeding tu'O hun-

dred daijs, and that he pay the further costs of this appeal

taxed at the sum of .f7.05.

Done in open court this 13th day of January, A. D.

1906. ALFRED S. MOORE,
U. S. District Judge.

(Transcript of record, pages 30, 31 and 32.)
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The plaintiff in error at tlie time of rendering and en-

tering the said judgment excepted thereto, and an excep-

tion Avas then and there allowed. (Transcript of record,

page 32.)

From this judgment this writ of error is prosecuted.

SPECIFICATION OF ERRORS.

I.

The Court erred in making, granting, filing, signing

and entering that certain final order in the above entitled

cause, dismissing the defendant's appeal from the Com-

missioners'' Court for the Precinct of Council City, Second

Division of the District of Alaska, to th(> above entitled

court, which said order Avas made, filed, signed, and entered

on the 13th day of January, 190G. (Transcript of record,

page 35.)

II.

The Court erred in dismissing the defendants appeal

in the above entitled action by said order, upon the grounds

and for the reason that the notice of appeal contained in

the transcript was insufficient, when it appears from the

record that said notice of appeal was in conformity with

the Criminal Code of the District of Alaska, (Transcript

of record, ])age 35.)

III.

The Court erred in making, granting, signing, filing and

entering that certain final judgment dismissing the defen-

dant's appeal from the Commissioners' Court for the Pre-

cinct of Council City, Second Division of the District of

Alaska, sentencing the defendant to be confined in the



(^ouncil City jail for tlirce nioiiths and to pay a fine and

the cost of said action in the sum of .1^4:07.15. (Transcript

of record, pafj,e 35.

)

IV.

The Court erred in enti>rin<i- said judf>inent on the 13th

day of January, 190(5, for the reason that in the transcript

of ai)peal from the said U. S. Commissioners' Court for

the Council City Precinct, District of Alaska, Second Divi-

sion, it appears upon the face of said transcript that the

notice of appeal was sufficient and in conformity with

the Code of the District of Alaska. (Transcript of record,

page 36.

)

Defendant in error has filed a motion to dismiss this

writ of error upon the follow grounds:

1. "That the only question involved herein, or as-

signed as error upon the part of the Court below,

involves the jurisdiction of the Court below, and

that the Supreme Court of the United States is the

only Court having jurisdiction to consider such a

question."

2. ''That the judgment of the lower court having been

rendered without a jury trial, or the impanneling

or inter\'entlon of a jury, this Court could only

acquire jurisdiction to review that decision by ap-

peal and in no event by Avrit of error."

3. "That the statutory provision for a review by the

District Court of Alaska of the decision of the

United States Commissioner in a trial for mis-

demeanor is a special proceeding, and not accord-

ing to the course of common law, and that there-
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fore Avhere the District Court dismisses an appeal

from the United States Commissioner without a

trial there is no jurisdiction in this Court to review

such decision by writ of error."

ARGUMENT ON MOTION TO ULS:MIt5.S.

I.

AMiere a party defeated in the lower Court elects to

appeal his whole case to the United States Circuit Court

of Appeals and does so, assigning errors relating" to the

jurisdiction of the lower Court and also on the merits, the

United States Circuit Court of Appeals has jurisdiction

and may certify the jurisdictional (juestion involved to the

Supreme Court of the United States or iniiij decide it,

althou(/h. the other assif/nuieiits of error are abandoned.

Wirgman rs. /'erson, i2G Fed. 449;

The Presto, 93 Fed. 522

;

Valor vs. Grainger Co. , 74 Fed. 16

;

Green vs. Mill, 69 Fed. 852

;

B. <& O. Co. vs. Meyers, 62 Fed. 367

;

Crahtree vs. Madden., 54 Fed. 426

;

Gates vs. Bucld, 53 Fed. 961

;

Maijnard rs. Hccht, 151 U. S. 324.

Counsel for the United States is in error when he says

that the only question involved or assigned as error herein

involves the jurisdiction of the court below.

The lower court dismissed the appeal from the United

States Commissioners' Court in and for the Precinct of

Council City, Second Division, District of Alaska, to the

District Court of said division and entered a judgment
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against the plaintiff in error. (Transeript of record, page

29, 30 and 31.

)

It will he observed therefore that two questions are in-

volved in the assignment of errors.

I'Mrst : The sufficiency of the notice of a}»peal from the

United States Commissioners' ('ourt to the District Court

of Alaska.

Second: The validity of the judgment ent<ired against

the plaintiff in en*or.

The Court below assumed and exercised jurisdiction

over the j)erson of the plaintitf in error and the subject

matter in this action. For these reasons the motion to

dismiss this writ of error should be denied.

Assuming for the purpose of argument (hat the ques-

tion of the jurisdiction of the Court below is the only ques-

tion involved upon this writ of error, we still contend that

this Court has jurisdiction to review the action of the

lower court.

vSections 5 and 6 of the Act of iNIarch 3, 1891, establish-

ing the Circuit Court of Appeals and defining and regulat-

ing in certain cases the jurisdiction of the courts of the

United States, in so far as is applicable to the question

now under discussion, are as follows:

Sec. 5. "That appeals or Avrits of error may be taken

"from the District Courts or from the existing Circuit

"Courts, direct to the Supreme Court in the following

"cases

:

(1) In any case in which the jurisdiction of the Court

is in issue; in such cases the question of jurisdic-

tion alone shall be certified to the Supreme Court

from the court below for decision.
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(3) In cases of conviction of a capital or otherwise

infamous crime.

Sec. 6. "Tliat the Circuit Courts of Appeals estab-

"lished by this act shall exercise appellate jurisdiction to

"review by appeal or by writ of error final decision in the

"District Court and the existino- Circuit Courts in all cases

''other than, those provided for in the preceedimg section

"of this act, unless otherv\'ise provided by law."

Sub-division 3 of section 5 of this act Avas amended by

act of Congress in 1897 by striking out the words ^'or

"othericise infamous.
"

It Avill be observed that section 5 of the Act of March

3, 1891, as amended confers jurisdiction upon the Supreme

Court of the United States " in cases of conviction of a

''capital crime" ; and that hj section 6 of the same act the

United States Circuit Court of Appeals "shall exercise

"appellate jurisdiction to review by appeal or by writ of

"error final decisions in the District Court and the exist-

"ing Circuit Courts in all ca^es other than those provided

"for in the preceding section." Under section 5 of the

Act of March 3, 1891, as amended, no provision is made

for taking an appeal or writ of error from the District

Courts or the existing Circuit Courts direct to the Su-

preme Court of the United States in any case of a convic-

tion of a crime which is not a capital crime. Under this

section the appellate jurisdiction of the Supreme Court of

the United States is limited to cases of conviction of capi^

tal crime, and by section 6 of said act the Circuit Court

of Appeals has appellate jurisdiction in all cases other

than cajntal crime.

In support of our position Ave cite United States vs.

Sutton, 47 Fed. 129 ; Re Heath, 144 U. S. 92.
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II.

Final j!ulii,im'nts in all crinihial cases are reviewable

by writ of error only aud not by appeal.

United Slates r«. Rider, H\S V. S. 132.

Tender section 450 of the Code of Criminal Procedure

for the District of Alaska the judgment rendered by the

District Court for the District of Alaska in this action was

and is a final judgment in a criminal action, and is there-

fore reviewable by Avrit of error only. Counsel for defen-

dant in error contends that in as much as the judgment of

the lower court was rendered without a jury trial, the

United States Circuit Court of Appeals could only acquire

jurisdiction to reviev,- that judgment by ai>peal ; and fur-

ther contends that the statutory provision for a review by

the District Court of Alaska of the decision of the United

States Commissioneir in a trial for misdemeanor is a

special proceeding and not according to the course of com-

mon law, and that therefore where the District Court dis-

misses an appeal from the United States Commissioner

without a trial there is no jurisdiction to review such

decision by writ of error. Counsel for plaintiff in en-or

made the same contention in the case of Shields vs. Mon-

gollon Exploration. Company, 137 Fed. 539, but the Court

in that case held that, "the appellate jurisdiction of the

"Circuit Court of Appeals for the Ninth Circuit over ap^

"peals and writs of error from the District Courts of

"Alaska is not ruled by the Act of Congress of April 7,

"1874," (18 Stat, pt 3, p. 27, c. 80), relating to appeals

from judgments and decrees of Tt^rritorial Courts, but by

the Alaska Civil Code (31 Stat. 414, c. 51), authorizing

such appeals; and that the remedy was by writ of error,
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and not by appeal, although the case was tried by the Court

without a jury.

AKGUMENT ON MERITS.

As heretofore stated the assignment of errors set forth

in the record raises two questions

:

First : The sufifioiency of the notice of appeal from the

United States Connuissioner's Court of Council City Pre-

cinct, Second Division, District of xilaska, to the District

Court of the Second Division, District of Alaska.

Second : The validity of the judgment entered against

the plaintiff in error.

Plaintiff ill error contends that the notice of appeal

referred to in the a.ssifjnments of errors was sufficient and

that the loirer conrt erred iji disinis.s'inff said appeal.

A notice of appeal is sufficient which contains a state-

ment of the title of the action, the names of the parties,

the judgment appealed from, the cause in which and the

court from which and to which the appeal is taken and

which informs the appellee that the appellant appeals from

the judgment.

It is sufticient if the material facts requisite for a valid

notice appear by reasonable intendment.

Lancaster vs. McDonald, 14 Ore. 204 (12 Pac. 374).

Morrison rs. McAtec, 23 Ore. 530 (32 Pac. 400).

A notice of appeal \\'ill be construed with liberality.

Friemark vs. Eosenkrans, 81 Wis. 359 (51 N. W.
960).

Ream vs. Howard , 19 Or. 491. (24 Pac. 913).
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Where a notice of appeal describes the case with such

particularity that the judjiinent apix-aled from cannot be

mistaken it is sufficient.

Futiicr r.s'. Romlxuirr, 41 Kan. 21)5.

It is sufficient if the notice of appeal describes the

judgment in sucli manner that it can l)e identifie<l by the

appellee without ambiguity or mistake.

Measured by these rules of law we submit that the

notice of api)eal in the case at bar was sufficient. The

learned judge in the lower Court in his opinion assigned

as a reason for dismissing the appeal that the notice of

appeal did not sufficiently identify and describe the judg-

ment appealed from. The Court in its opinion uses the

following- language:

"Applying this test we find the notice of appeal in the

"case at bar describes the judgment as 'the judgment there-

"in made and entered in the said United States Commis-

"sioners' Court on the 24th day of June, 1905, in which

"said defendant was adjudged guilty of the crime of adul-

"tery, the transcript filed shows a judgment wherein the

"defendant having been duly tried by a jury and upon

"such trial duly couAicted, I have adjudged that he be

"imprisoned, etc.' The sentence of the Commissioners'

"Court did not adjudge the defendant guilty of adultery;

"it merely fixed the punishment in pursuance of a former

"verdict of guilty by a jury. For anything this Court

"knows there might have been two cases against the same

"defendant and for the same kind of crime. In the one

"case a trial might have been had by the Commissioner

"alone and the other before him by a juiy. If such were

"true the notice of appeal filed would certainly describe
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"the judgineut entered in the first canse, but would not

"fit the judgment entered in the second case."

The notice of appeal in this case clearly and distincth''

specifies the title of the action, the names of the parties

thereto, the cause in which, the court from which and to

which the appeal is taken, the judp:ment appealed from,

and informs the appellee that the appellant appeals from

the said judgment. But it is claimed that because the

notice of appeal shoA\s a judginent "/// ir]iicJi said defen-

'^dant iras adjudged f/iiiJii/ of the cr'nmc of adiiltcrij." and

the transcript shows a judgment Avherein the defendant

''harinfi hrcii diiJij fried hji a jiinj and upon s«c7< trial

''dulji eo)irieted I hare adjiidged that lie he imprisoned,"'

the notice contradicts and does not fit the description of

the judgment shown in tlie transcript for the reason, as

the lower Court contends, the sentence of the Commission-

ers' Court did not adjudge the defendant guiltj^ of adul-

tery but merelj' fixed the punishment in pursuance of a

former verdict of guilty by a jury.

"NVe submit that the lower Court was in error when it

said that the sentence of the Commissioners' Court did

not adjudge the defendant guilty of adultery. The plain-

tii¥ in error was tried before a jury and convicted of the

crime of adultery, and it necessarily folloAvs that the only

judgment AAhich the Commissioners Court could render

was a judgment of guilty of that crime; the description

of the judgment in the notice of appeal corresponds with

the charge in the complaint and the verdict of the jury,

and there is no ground whatever for claiming that the

notice of appeal does not sufficiently identify and describe

the judgment appealed from.

The Supreme Court of Oregon, in the case of Landcas-
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tcr vs. McDoiuild, U Om 2(14 (12 I'ac. 374), reviewed all

the previous decisions in that State relative to the suffi-

ciency of a notice of appeal. In rendering that decision

the Court said

:

"There is no statute in this State definiug what a notice

"of appeal shall contain, but the act regulating appeals

"from justices' courts (den. Laws, 471, Sec. 69) provides:

"An appeal is taken U3' serving a notice therof on the

"adverse party, and filing the original, Avith proof of ser-

"vice endorsed thereon, with the justice, and by giving the

"undertaking for the costs of the appeal, as hereinafter

"provided." " 'Notice,' in the sense here used, simply

"means the nuiking knoA\ii to the adverse party the fact

"that an appeal is taken in the particular case. If the

"notice accomplishes this, and is in writing, the statute

"is complied with. No rigid technicality is, or ought to

"be, required or permitted. In addition to the section

"noticed above, the Civil Code, Sec. 523, prescribes a rule

"applicable to notices generally, and which I think may
" properly be applied to notices of appeal from justices'

"courts. The section is as follows: 'A notice or other

"paper is valid and effectual, although defective either in

"respect to the title of the action or suit in which it is

"nmde, or in the name of the court or the parties, // it

"inteHiglbJi/ refer to such action or suit. It is true this

"section, by its terms, only refers to defects, in respect to

"the title of the action or suit, or the name of the court or

"the parties; still I think it furnishes the correct rule

"for determining the sufficiency of the notice in other

"respects. The test is, does the notice intelligibly refer to

"such action or suit? If it does, there is no reason for

"holding it to be defective or insufficient. In such case
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"it cannot deceive or mislead the part}- for whom it is

''intended, and accomplishes every purpose designed by

"law."

fc^ection 502 of the Tode of Civil Procedure of the Dis-

trict of Alaska provides: "A notice or other paper is valid

"and effectual althouoh <lefective either in respect to the

"title of the action in which it is made or the name of the

"court or the parties, // it intelUgently refer to s-iioh

''action/'

This section of the Alaska Code is identical with Sec-

tion 523 of the Civil Code of Oregon referred to in the

above decision. To the same effect are the following cases

:

Stdte (/ rcl. MaJthij rs. Superior Court of Spokane

(U)., 34 Pac. 922; Htate vs. IhmJon, 48 Pac. 353.

Allen i:.s. Bijerhj, 48 Pac. 474;

Mendenhall vs. EhreH, 52 Pac. 22;

Jones r--;. Ireyson, (53 Pac. 135.

The learned Judge of the lower court held that re-

course could not be had to the transcript to determine the

sufficiency of the notice of appeal. We do not think this

is the law, especially where the (juestion is, as to whether

or not the notice of app<'al sufficiently identities and

describes the judgment appcah^l from.

In tlu* cases of Hlale r.s. Hunlon, .supra, and Jones vs.

Irerson. -supra, the Court in passing ujKtn the sufficiency

of the notice of appeal had recourse to the transcript.

From our examination of the authorities we believe the

rule to be that if by a comparison of the notice of appeal

with the transcript it appear that the judgment described

in the notice of appeal is the sanu^ as that described in the

transcript the notice of appeal is sufficient. In the case
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at bar we think that the uotiee of appeal is full and com-

plete and sufficiently describes the judgment without re-

sort to the transcript; it s;ives the title of the action the

names of the parties, the judj»nient appealed from, date

of tlie judji'ment, the court in which the jud}i,inent was

rendered, and the court to which the appeal was taken,

and informs the a])]H'llee that the appellant appeals from

the judgment; a comparison of the notice of appeal with

the transcript shows thai the notice of appeal bears the

number li)7, the same nund)er as is endorsed on the com-

plaint set forth in the transcript. (See transcript, pages

!) and 19) ; this shows to an absolute certainty that the

judgment described in the notice of appeal is the judgment

referred to in the transcript.

For all these reasons we submit that the lower court

erred in holding the notice of appeal insufficient.

II.

The judgment of the United Stute,^ Commis.noners'

Court set forth at pages 6 and 7 of the transcript, as icell

as the judgment of the District Court for the District

of Alash-a, Second Division, set forth, at pages 30, 31 and

32 in the transcript of record, imposes a sentence and pun-

ishment in cjpcess of that authorised by the statute defin-

ing adulterg and prescribing a punishment therefor and

said judgments are therefore void.

State vs. Hheppard, 15 Ore. 598 (16 Pac. 483)

;

Tn re hen-is, 41 Pac. 1077 (10 Utah 47) ;

mate vs. SuHivan, 24 Pac. 23 (9 Mont. 490).

Plaintiff in error was tried and convicted under section

119 of the Penal Code of the District of Alaska, which is

as follows:
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"That whoever, being married, shall volimtaril.y have

"sexual iutereourpe with a person other than the offenders'

"husband or wife is guilty of adultery, and shall be fined

"not more than two hundred dollars or be imprisoned in

"the county jail not more than three months."

It will be observed that the punishment prescribed in

this section for the offense of adultery is a fine not more

than two hundred dollars or imprisonment in the county

jail not more than three months. The judgment rendered

by the United States Commissioner was that plaintiff in

error "be imprisoned in the Federal jail at Council City,

"Alaska, for three months a)id tlmt he pay the costs of

"this action taxed at four hundred Dollars and ten cents,

"and that he he imprisoned in siieJi jail until such costs

"he paid i/n. addition, to the aforesaid three months not

"exceediihg tu:o hundred days/'

Section 190 of the Code of Criminal Procedure for the

District of Alaska, provides that

:

"A judgment that the defendant pay a fine must also

"direct that he be imprisoned in the county jail until the

"fine be satisfied, specifying the extent of the imprisou-

"ment, which cannot exceed one day for every tA\o dollars

"of the fine; and in case the entry of judgment should

"omit to direct the imprisonment and the extent thereof,

"the judgment to pay the fine shall operate to authorize

"and recpiire the imprisonment of the defendant until the

"fine is satisfied at the rate above mentioned."

This section authorizes the court rendering a judg-

ment in a criminal action to direct and provide in such

judgment, that the party convicted be imprisoned in the

county jail until the fine be satisfied, which imprisonment

shall not exceed one day for every two dollars of the fine.



21

Rut it does not antliorize the court to direct that tlio

person convicted be imprisoncMl until tlie costs are paid.

Section ioi) of tlie Code of Criminal Procedure for the

District of Alaska, provides a form of entry to he made

in the justice docket when a judgment of conviction is

given either upon a plea of guilty or upon a trial. T!ie

form prescribed in this latter section would seem on a

casual reading to authorize an imprisonment in a criminal

action until the costs are paid; but we submit that, con-

struing this section with sections 190, supra, it will be held

to apply only to those misdemeanors where the statute

specifically provides as a part of the punishment that the

party convicted of such misdemeanor shall be fined in a

certain sum and shall be imprisoned in the county jail

until such fine and costs are paid.

For instance, section 152 of the Penal Code of he Dis-

trict of Alaska i>rovides that persons conducting certain

games shall be deemed guilty of a misdemeanor, "and

"upon conviction thereof shall be punished by a fine of not

"more than five hundred dollars and shall be imprisoned

''in the countn jail until such fine and costs are paid."

The form of docket entry set forth in section 430 of the

Code of Criminal Procedure for the District of Alaska is

applicable and fitted to the punishment prescribed for

gambling as provided in section 152, supra, because said

last named section specifically provides as a part of the

punishment an imprisonment until the costs are paid.

But section 119 defining adultery and prescribing a pun-

ishment therefor does not provide as a part of the punish-

nu^nt an imprisonment until the costs of the action are

paid, on the contrary the penalty provided in said section

is a fine or imprisonment. The nmximum imprisonment
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for the offense of adultery untler section 111) where no fine

is imposed is three months.

The District (\nirt for llie District of Alaslca, Second

Division, followinii, tlie provision of section 450 of the

Code of Criminal Procedure for the District of Alaska

gave a judgment in this action as it was given in the Com-

missioners' Court (see transcript, pages 30, 31 and 32),

and also adjudged that tlie plaintiff in error pay the costs

on appeal. This judgment not only imposed the maximum
imprisonment of three months provided in section 119

.supra, but in addition thereto directed that the plaintiff"

in error be imprisoned in the Federal jail at (^ouncil City,

Alaska, until the costs taxed at four hundred dollars and

ten cents be paid not exceeding two hundred days; this

would make the imprisonment amount in the aggregate

to over nine months, which is in excess of the penalty

authorized by the statute defining adulterv and prescrib-

ing a penalty therefor. The identical question Avas raised

and decided in the case of State vs. Sheppanl. .sKjn-a. and

in that case the Court held that a judginent imposing a

fine or inflicting an imprisonnu^nt unauthorized by law

was void. It therefore follows that the judgment of the

lower Court should be reversed.

III.

The complaint in this action does not state facts con-

stituting a crime or misdemeanor. Section 119 of the

Penal Code of the District of Alaska defining adultery pro-

vides, that irliocrer. being DKirricd, shall voluntarily have

sexual intercourse with a person other than the offenders'

husband or wife is guilty of adultery.

Under the provision of this section it is necessary that
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the complaint should allege that the defendant or person

charged with the crime is a married person.

The complaint in this case contains no such allega-

tions, and it is therefore insufficient.

In conclusion we submit that this Court should make

an order directing;- tlie lower Court to dismiss this action

and discharge the plaintiff in error.

Eespectfully submitted,

WILLIAM A. GILMORE and

JAMES E. KENTON,

Attorneys for Plaintiff in Error.

W. E. CREWS, of Counsel.
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WILLIAM CARTIEE,
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THE UNITED STATES OF AMER-
ICA, • Defendant ill Error.
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STATEMENT OF THE CASE.

In the United States Commissioner's Court for the

Precinct of Council City, Second Division, District of

Alaska, a criminal complaint was, on the 13th day of April,

1905, tiled, charging the plaintiff in error with the crime

of adultery.



Thereafter, such proceedings were had before the

commissioner as resulted in a verdict finding the defend-

ant guilty as charged, and, on the 24th day of June, 1905,

he was by the commissioner sentenced to be imprisoned

in the Federal jail at Council City for three months and

to pay the costs of the action, taxed at $400.10, and that

he be imprisoned in such jail until such costs be paid, in

addition to the aforesaid three months, not to exceed two

hundred days.

Thereafter, on the same day, plaintiff in error gave

notice of appeal to the District Court of Alaska for the

Second Division from a judgment rendered on the 2jid

day of .Tune (IJecord, ]>. 17).

Thereafter, ivlaintifF in error gave a second notice of

appeal from a judgment of said Commissioner, in which

notice the judgment was described as one "entered in the

said United States Commissioner's Court on the 24th day

of June, 1905, in which the defendant was adjudged guilty

of the crime of adultery."

Thereafter, in the District Court, the United States

Attorney moved to dismiss the attempted appeal on the

gi'ound that the notice failed to specify with sufficient

identity the judgment appealed from; and, further, that

fi'om the notice of appeal it was imiwssible for the Court

to identify the judgment a])]>ealed fiom.

Thereafter, on the 13th day of January, 1906, the

District Court granted said motion and dismissed the ap-

jjeal, and affinned the judgment of the (Commissioner.

(Record, p. 80, ef scq.)



From this ,jiuli>in('nt of dismissal this caiiso lias l)eon

brought by tiu' i)laintitT in (M'lor to this (*oui't.

The doiVndaiit in tn ror, the United States, in this

Court has nuwed that the writ of error be dismissed ujion

the following' grounds:

"First: Tliat the only question involved herein or

assigned as error u]ion the part of the Court below in-

volves the jurisdiction of the Ctourt below, and that the

Supreme Cburt of the United States is the only court

having jurisdiction to consider such a question.

"Second: That the judgment of the lower Court

having been rendered without a jury trial or the empan-

elling or intervention of a jury, this Court could only

acquire jurisdiction to review that decision by ai^iteal,

and in no event by a writ of error.

"Third: That the statutory provision for a review

by the District Court of Alaska of the decision of the

United States Commissioner, on a trial for misdemeanor,

is a special proceeding and not according to the course

of common law, and that, therefore, where the District

Court dismisses an appeal from the United States Com-

missioner, without a trial, there is no jurisdiction in this

Court to review such decision liy writ of error."

This cause was argued at the late adjourned May ses-

sion of this Court at San Francisco. At that time, owing

to the recent catastrophe in San Francisco, the record in

this cause had not been printed in time to afford the par-

ties an ojiportunity to have their briefs printed and tiled,

the foregoing- motion was, at that time, argued, since

which time the plaintiff in error has filed his brief herein,

to which the defendant in error makes the following an-

swering brief:



AKOUMKNT ON MOTION.

Upon the first ]>oint defendant in error contends that

the only questions involved n])on the assignments of error

and presented are as to the jurisdiction of the lower (-ourt

under the notice of appeal from the United States Com-

missioner, and that therefore the Supreme Court, and not

this Court, has jurisdiction to review.

That these are the only questions presented below

and here is clearly shown hy the o]iiniou and judgment

of the lower Court and the assignments of error. (Rec-

ord, p. 26 et seq.)

Section 442 of the Criminal Code of Alaska (Car-

ter's Code, page 118) provides (There is a misju'int of

this section in many of the Codes, one line being trans-

posed and found in the ])receding section) :

"Section 442. Appeal, How Taken. That an ajij^cal

may be taken within thirty days from the date of the entry

of the judgment by serving a notice ui)on the district at-

torney or upon the private ]>rosecutor in the action and

filing the original, with the proof of service indorsed

thereon, with the justice, and by giving the undertaking

for the costs of the apiieal as hereinafter ]irovided."

Thus it will be seen by this section, as well as stat-

utes in pari materia, that it is the notice for which ])rovi-

sion is herein made which effects the appeal.

Sec. 202 of the same (\>de, ])age 79, provides:

"Sec. 202. Ai)peals and Writs of Error, How Taken.

That a])peals and writs of error in criminal actions may

be taken and i)rosecuted" from the decisions and judg-



monls of the District Court of the District of Alaska to

the Supreme Court of the United States, or to the Cir-

cuit Court of A])])eals for the Ninth Circuit, in tlie same

manner and under tlie same regulations as from the Cir-

cuit and District Courts of the Tnited States, under the

Acts of Congress now in force or that may be hereafter

enacted."

Thus it will be scon that sections five and six of the

Court of Appeals A.ct are, so far as crimir.al aiipeals are

concerned, controlling and tix the jurisdiction.

Section 450, idem, contemplates, authorizes and reg-

ulates the dismissal of a])])eals.

In this respect they differ from the civil apiieals in

Alaska, as will be seen from the following sections of the

Civil Codes, Carter's Codes, page 252:

"Sec. 504. Appeals and Writ or Error, How Taken.

Ap]ieals and writs of error may be taken and prosecuted

from the final judgments of tha District Court for the l>is-

trict of Alaska or any division thereof direct to the Su-

preme Court of the United States in the fo.1 lowing cases,

namely: In prize causes and in all cases which involve

the construction or application of the Constitution of the

United States, or in which the constitutionality of any

law of the Ihiited States, or the validity or construction of

any treaty made under its authority is drawn in question,

or in which the constitution or law of a State is claimed

to be in contravention of the Constitution of the United

States; and that in all other cases where the amount in-

volved or the value of the subject-matter exceeds five hun-

dred dollars, the United States Circuit Court of Appeals

for the Ninth Circuit .shall have jurisdiction to review by

writ of error or appeal the final judgments, orders, of the

District Court."
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It will lie noted that the only material differenee be-

tween this and section tive of the Court of A]i])eals Act is

the withdrawing- from the Supreme Court of jui'isdietion

in cases where jurisdiction of the Court is in issue, and

leaving such appellate jurisdiction with the Court of Ap-

peals, probably occasioned by one set of courts being con-

stitutional courts and the other not. But, as shown above,

this change does not affect criminal apiveals and their jur-

isdiction.

Section 508 of the same Civil Code pro.vides:

"See. 508. law Kegulating Practice on iVppeal. All

provisions of law now in force regulating the procedure

and practice in cases brought by appeal or writ of error

to the Supreme CouTi of the United States or to the Unit-

ed States Circuit Court of A]>]ieals for the Ninth Circuit,

except in so far ((s ilte same maif he hnroiisistei.i iritli aui/

'provision of this Act, shall regulate the procedure and

practice in cases brought to the courts, res]ie<'tively, from

the District Court for the District of Alaska. The provi-

sions of this chapter shall apply to all cases pending in

the District Court of Alaska at tlie time this Act takes

effect."

The italicised exceptioii aliove was rendered neces-

sary by this change from section five of the Court of Ap-

peals Act, which ])rovides:

"Sec. 5. (Appeals Direct to Supreme Court, When.)

That appeals or writs of erior may be taken fioni the Dis-

tiict (^ourts or fiom the existing Circuit Courts direct

to the Siijneme Court in tlu" following cases:

"(J) hi any case in itliich the jurisdiction of the

Court is in issue; in such cases tlie question of jurisdiction.



-9 —

(done ,^}iiill he certified lo flie S)ipi-eiiie doitrt from tlie.

Covri Ixdoir for decision.

"(2) Fioin tlie filial sonttMues ;ui(! dccroos in ])Tizo

causes.

" (.'>) Jn casps of eoiiviction of a ('aj)ital or otluM'wisc

iiii'aiiions ci iinc.

"(4) 111 any case that involves the construction or

apiiiication of the Constitution of the United States.

"(5) In any case in which the constitutionality of

any law of the United States, or the validity or construc-

tion of any treaty made under its authority is drawn in

(luestioii.

'•(()) In any case in which the constitution or law

of a State is claimed to be in eontiavontion of the Con-

stitution of the United States.

" (7) Nothing in this Act shall affect the jurisdiction

of the Supreme Court in cases appealed from the highest

court of a State, nor the construction of the statute provid-

ing for review of such cases."

Section six, fixing jurisdiction of Courts of A])pcals,

provides

:

"Sec. 6. (Circuit Courts of Appeals—Jurisdiction-

Final .ludgments— Review or Instructions by Supreme

Court. ^ That the Circuit (!ourts of Appeals established

by this Act shall exercise ap'])ellate jurisdiction to review

by aj'tpeal or by writ of error final decision in the District;

Cbui't and the existing Circuit Courts in all cases other

than those provided ior in the preceding section of this

Act. unless otherwise provided by law, and the judgnnents

or decrees of the Circuit Court of Appeals shall be final

in all eases in which the jurisdiction is dependent entirely

upon the opposite parties to the suit or controversy, being

aliens and citizens of the United States or citizens of dif-

ferent States ; also in all oases arising under the ]iatent

laws, under the revenue laws, and under the criminal laws
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and in admiialty cases, excepting that in eveiy sneli sub-

jeel witliin its apjjellate jurisdiction the Circuit Court of

Apjieals at any time may certify to the Supreme Court of

the United States any questions or iiro];ositions of law

concerning which it desires the instruction of that (\)urt

for its pro]oer decision. And thereupon the Supreme Court

may either give its instruction on the questions and pro])-

ositions certified to it, which shall be binding upon the

Circuit Court of Appeals in such case, or it may require

that the whole record and cause may be sent un to it for

its consideration, and thereujion shall decid3 the whole

matter in controveisy in the same manner as if it had

been brought there for review by writ of error or a]ipeal.

"And excepting also that in any such case as is here-

inbefore made final in the Circuit Court of Appeals it

shall be competent for the Supreme Court to require, by

certiorari or othei'wise, any such case to b? certifisd to

the Supreme Court for its review and determination with

the same power and authority in the case as if it had been

carried ]iy a)i]^eal or writ of error to the Suprenre Court.

"In all cases not hereinbefore, in this s3ction, made
final there shall be of right an a])pcal or writ of error or

review of th.e case by the Su]>reme Court of the United

States where the matter in controversy shall exceed one

thousand dollars besid?s costs. But no such a'0]ieal shall

be taken or writ of error sued out unless witliin one year

after the entry of the order, judgment, or decree sought

to be reviewed."

As stated above, the District Court decided (Kecoi'd.

p. '27 c/ ftrq.) that the notice of a] i) teal from the T'ommis-

sioner's decision did not describe the judgment sufficiently

nor accurately enough to give that Court jurisdiction.

Such (jucsticns under the sections quoted were in-

tended for review by the Supreme Court.

2nd Foster, Fed. Practice, ord edition, section

408, ijage 1172, and cases cited.
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'llKit (liis (li\'isi()n ol' tlie apjK'llato jurisdiction was

iiicaTit to aiii;ly to the jiii isdietion of the lower (^burt in

its bioadest sense and in all respects, and not to some

particular foi'ni of jurisdiction, is sliowm by the following:

Wctmore vs. Ilyver.s, 169 U. S. 115, where the ques-

tion was one of whether the amount involved was suffi-

cient to authorize the exercise of jurisdiction ; that is,

jurisdiction over tlie subject matter. Also the case of

Slieppard vs. Adams, 168 U. S. 618, where the question

was one of the validity of service; that is jurisdiction over

the person; and likewise the case of Poirer vs. Chesapeake,

etc.. 169 U. S. 92, where the question was one of whether

the )ietition for removal was filed on time, which would

by analogy approach nearer to the present case than the

others cited.

To this point, counsel for plaintiff in error cite a

number of cases on the general proposition that where a

number of assignments of error are relied on, some of

whicli involve the jurisdiction of the lower Court, the

Circuit Court of Appeals has jurisdiction of the whole

case, notwithstanding that it will be necessary, in consid-

ering the wbole case, to dispose of the question of the

lower Court's jurisdiction. With tbese cases the defend-

ant in error has no controversy, it being the position of

its counsel that they are ina])plicable to the case at bar;

that in the case at bar the sole question is the one of the

lower Court's jurisdiction.

Tbat the cases cited are inapplicable is plainly shown

by Color vs. Grainaer Co., 74 F'ed. 16. Tliis case clearly

shows the reason and sco]ie of the class of cases that up-
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holds the jiirisdietion of the (Circuit C'omt of /ijipeals

where tlie jurisdiction of the lower Court is oue of the

questions at issue. Tn that case it was decided that the

Circuit Court of Ai)peals had jurisdiction because the rec-

ord contained other questions, not jurisdictional, which,

if llie Ciicuit (*ourt should be found to have had jurisdic-

tion, must be disposed of hy the a])]:?llate court. It was

this condition that conferred jurisdiction upon the appel-

late court, but no such condition as this exists in the case

at bar. This (*ourt must first determine whether the

District Court at Nome obtained jurisdiction under the

notice of appeal. If it did not obtain jurisdiction, that

ends the consideration of the case, a,nd there is nothing"

more to review; if it did obtain jurisdiction under the

notice of appeal, then the case must go back for trial,

there having ])een none and there being no other ques-

tions left for this Court to. consider if it should uphold

and determine that the District (^ourt at Nome did have

and olitairi jurisdiction under its notice of a])])eal.

(^ounsel for plaintiff in error contends that there are

other errors assigned and other questions involved upon

this writ of error than that of the jurisdiction of the lower

CV)urt. (See his brief, pages 10 and 11.) Notwithstand-

ing that contention, it is res]>ectfully submitted by the de-

fendant in error that the only errors assigned aud speci-

fii'd that are intelligently made and can be understood are

contained in the first, second and fourth assignments of

error. (Recoid, })p. 85 and 36.) The third assignment

of error is general in its nature and a summing up of the

other errors. It does not i)oint out, s]iecify or define any

error u]ion which reliance is ]>laced, simidy stating that
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it is ('laiiiK>(l that error was niatlo in the entry of a certain

order and judgment. It is not atcein])ted to i)oint ont in

what that erroi- consisted. What is stated in the assign-

ment is merely deseriiitive of the judgmnet which is

claimed to he error, and is no way descri'ptive of that

whicli is churned to constitute that error. But, even were

counsel for the defendant in error at fault in this conten-

tion, it does not aid the ])csition of the counsel for |)lain-

tiff in error, whose contenticm is that other ([uestions are

involved than those of the jurisdiction of the lower Court.

For the very thing of which complaint is now made, that

tlie District Court of Alaska had no power under the stat-

ute to provide in the judgment that the itlaintiff in error

should be confined in jail until the costs were paid, is also

a (juestion of jurisdiction— that is, the power of the Court

to make the judginent which it did make. That Court is

not a constitutional court, and the statutes defining its

]iowers and initiative ])ro.ceedings all go to its jurisdiction.

lu re Boinirr, 151 U. S. 242.

Upon this })oint counsel for defendant in error con-

tend that the Supreme Court only has appellate jurisdic-

tion in cajiital cases, and cite the case of Uinted States vs.

Sutfon, 47 Fed. 120. It is respectfully submitted that

that case is squarely against the contention now made by

]ilaintiPf in error. Tbat was a case where the defendant

w^as indicted in the District Court of Idaho for the crime

of adultery, the offense charged being conmmitted before

the admission of Idaho as a State. The defendant de-

murred on the ground that the court (the U. S. District

Court of the District of Idaho) had no jurisdiction of an

offense of the kind committed in the Territory of Idalio.



- 14-

Jn flc'ciding- the case, the Court says: "Tliere are two

grounds uj.on whieli the United States Circuit Court of

appeals has no jurisdiction in this case, and for these

reasons I cannot allow the wiit or issue citations on the

present application: First, Section 5 of the Act creating

the Circuit Court of Appeals proA'idrS 'that appeals or

writs of error may ):!e taken from the District Court

* * * direct to the Su]u-erae Court * * * in any

case in which the jurisdiction of the court is an issue.'

That is the very question at issue in this case, and the

writ of error should lie issued in the Suiirerae Court. Sec-

tion 6 only gives appellate jurisdiction to the Circuit Court

of Appeals 'in all cases other fJuiii thi^ provided for in

the preceding section of this Act, unless otherwise provid-

ed for by law.' This case is provided for in the jireced-

ing section and, so far as I am aware, is not otherwise pro-

vided for by law. It is consequently excluded. The Cir-

cuit Court of Appeals therefoie has no jurisdiction and

the application for the written <'itation is made to the

wrong court. * * * "

Counsel further cites, in this connection, In re Heath,

144 TT. S. 92. This is a case in no way in point. In it a

writ of error was sought fioin the Suiireme Court, direct-

ed to the Supreme Court of the District <if ('alunihio, to

review a judgment of conviction for manslaughter. It

does not ap]iear that the jurisdiction of the lower Court

was in nr.y way involved. The decision was hase<^l en-

tirely on the construction of various statutes, the Su])reme

Court following the well-known rule that the adoption in

a special act of existing (jeueral laws does not ado])t gen-

eial laws tJierenfter enacted, hut only lliose in force at the
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time ol' the [lassage ol' tlie s})eeial act. The decision was

j'ui tilt r based on the fact that, though the Court of Appeals

Act pfOA'ides for appeal fiom the tonitoiies generally and

hdni Indian Tenitory in particular, no intontion was

shown to class the District of C'olumbia with either. These

being the jiivotal points in the case, whatever may have

been said in a general way about jurisdiction in all crim-

inal cases, other than capital, being taken on appeal to the

C^oiii't of Ajj'peals and not to the Supreme ('ourt must be

read in the light of the facts of that case, and is only dic-

tum when it comes to considering it in connection with

the case at bar.

The ]iosition of counsel for plaintitf in error is that

only in capital cases has the Supreme Court jurisdiction,

whether the jurisdiction of the lower court is an issue or

not. Such a position, it would seem, is clearly untenable.

Jurisdiction in the SuiH'eme Court is vested by Section

5 of the Court of Apjieals Act "in any case" in wdiicli tlio

jurisdiction of the lower court is an issue. Jurisdiction is

conferred in such cases, no matter what the character of

the case, and no intention is shown in either S'ections 5 or

6 to change, curtail or abridge in any way the Supreme

Court's jurisdiction conferred by subdivision 1 of Sec-

tion 5 over a criminal case where the sole question is one

of the lower court's jurisdiction. As was said in the Sut-

ton case, cited by plaintiff in error, 47 Federal, pp. 120

and loO, the language of Section 6 does not in ciiminal

cases anlarge the Circuit Court of Appeals' jurisdiction;

it only prescribes its "effect"—that is, its finality. And

in the reasons for fixing the Supreme Court's jurisdiction

over the jurisdictional, constitutional and treaty questions
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arising, in order tliat the fundamental rights of individu-

als and peace with foreign nations and the powers of the

courts might be safeguarded in the highest couit of the

land, and that as great a degree of uniformity as possible

might be obtained in the interpretation of these basic

rights, there can be found nothing to make a criminal case

an exception more than anothei\ J^oubtless one of the pri-

mary objects of the law was to divide the appellate juris-

diction and save the Supreme Court from the great burden

of work that was being imposed upon it at the time of the

ado]ition of the Court of Appeals act, and to give only one

appeal in each case; but none of these reasons attach, af-

fect, turn aside or modify the reason or controlling inten-

tion to ])lace the interpretation of these fundamental ques-

tions with the Su]>reme Court.

Passing to the second ground of the motion, which

in reality involves the third, we contend that the decision

of the District Court having been rendered on a motion

to dismiss the appeal without the intervention of a jury,

that the only way to bring up the questions to this C\mrt

was by appeal and not by writ of error.

Th? Act of A)n il 7, 1S74 (Vol. 4, Thomiison Fed. Stat.

Ann., p. 460) i)rovides:

"Sec. 2. (Appellate duiisdiction of the Supreme

Court of the ITnited Slates, How' Exercised— Proceedings

on Appeal.) That the apiiellate jurisdiction of the Su-

preme Court of the United States over the judgments and

decrees of said Territorial Courts in cases of trial by jury

shall be exercised by writ of error, and in all other cases

by appeal, according to such rules and regulations as to

form and modes of i>roceeding as the said Supreme Court

have prescribed or may hereafter prescrib?:
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''• Pro ruled, Tliat on n])i)cal, instead of the ON'idence

at laii>(\ a statomoiit ol' i\\? facts of the ease in tlit^ nature

of a siweial vcitlict, and also the rulings of the court on

the admission or rejection of evidence when exc8i)ted to,

shall be made and certiiied by the fourt below, and trans-

mitted to the Supreme Court, together with the transcript

of the proceedings and judgment or decree; but no appel-

late proceedings in said Su]>reme Court, heretofore taken

ujion any such judgment or decree, shall be invalidated

by reason of being instituted by writ of error or by

a])] real."

In the case of the Steamer Cnquitlam, 163 IT. S. 353,

whicli was a case up from this Court, it was decided that

Alaska was a Territory and the appellate jurisdiction over

its courts regulated by statutes generally ai)))licable to

Territories.

It would therefore appear that the Act of 1874 con-

trols.

Vol. 2 Foster Fed. Tr., 3rd Ed., Sec. 496, p. 1162

and cases cited.

In making this contention the case of Shields vs. Mon-

floJlfni E.rplorafio)! Compminj has not been overlooked.

That case was one involving the apjieal of a civil

case, not a crimimd one, and the Court based its ruling

on Section 508 of the Alaska Code of Clrd Procedure, no

other sections applicable being found in the Code of Crim-

inal Procedure than 202. above set forth.

It therefore becomes a question of legislative inten-

tion under the last mentioned section, and as to what is

meant therein by "the Circuit and District Courts of the

United States."
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T'ndoubtedly the Act of April 7, 1874, was bvouglit

about by the fact that in the States and Territories there

had been more or less departure, especially more, from

common law forms of procedure, and that for that reason

it was often difficult *and sometimes impossible to deter-

mine under the special statutory remedies and proceedings

provided whetlicr review should, be sought by appeal or

Avrit of error, and for that reason the necessity had arisen

for a new and more certain test than the distant analoges

afforded by the common law to determine the method of

procedure in this particular. Hence the Act of April 7.

1874, making the fact of a jury trial the test.

The same reasons that led to the ado})tion of this

statute as to other Territories are as much applicable to

Alaska, and this Act must control unless the Court should

find a clear contrary intent shown in Section 202, supra.

Oi^\)os\te counsel contend (Brief, p. 11) that the lower

Court did exercise jurisdiction, and that therefore the

motion should be denied.

Sec. 4o(i of Code of Criminal Procedure provides:

"Sec. 40. Judgment in tlie Ajipellate Court. That

Avhen an appeal is dismissed, the ^appellate court must

give judgment as it was given in the court below, and

against the a])])ellant, for the costs and disbursements of

the appeal. When judgment is given in the appellate

court against the ap]tellant, either with or without trial

of the action, it must also be given against the sureties in

his undertaking according to tlie nature and effect

thereof."

We respe<'tfully submit that the District Court in

entering the judgn^ent of affirmance, here ]irovided for,
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is not exereisiii^ jnrisdictioii over the person and snbjeet

matter as eonteniplateitL Its action is little more than

ministerial. It is not the hearing, considering and deter-

mining, the exercise of a judicial disei^ion. of rights txr\'\

questions^ It is simply the recording of the fiat of anoiu^ l

< 'cart and making such its own irithout consideration.

ARGrMEXT OX ERRORS ASSIGXEP.

Counsel for plaintiif in error first contends that the

notice of appeal frmn the judgment of the United States

Commissioner and District Court was sufBcient.

There is little to he added by way of either argument

or precedent by the defendant in error to the reasons given

by the lower Court in making its decision. ([Record, p. 27.)

Counsel for plaintiff in error to this point cites a

number of cases, which it is submitted are not controlling

in this case, without attempting to review all of them.

.Vmraig others he cites Jlorrisvtu vs. JJcAtee,. 23 Oregon

.>:>iX 32 Pacific Af^. In that case the sufficiency of the

notic-e of appeal was in no wise concerned as here. It

was a question of the suflBci«aey of the assignment of

error that was there involved. He further cites R'^nm vs.

Honrard. 19 Oregon 431. 24 Pacific 913. If that case is in

point it is against the contention of the plaintiff in error.

for in that case the notice of appeal was held defective:

not that it failed to set out suflScient of the judgment ap-

pealed from, but that it mis-described it That is exactly

the position in this case and the position takm by the

lower Court in the opinion which it rendered in this case.
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(Rie<'ord, p. 27 ot .srq.) Tli9 notice of a}>peal described

the judg'meDt a]>pea]Gd from as one in which the defend-

ant liad been by tlie United States Commissioner's Court

"adjudged guilty of the crime of adulteiy," whereas the

only thing which the judgment contained was the sen-

tence to imprisonment. The judgment did not adjudge

defendant guilty—it was a verdict which found him guilty,

and the judgment simply imposed a santence after recit-

ing the verdict. As ]ioanted out by the Court in its opin-

ion, this was a mis-descri|)tion of the judgment. Tliere

might have been another, which the notice described. It

may have described something in a complaint or even in a

verdict, but the difficulty is that the notice by that de-

scriptive matter refers to a judgment, and when we lool^

at the judgment for the matters referred to, it is not

there, and the Court is left in doubt.

"The notice of appeal must always sufficiently de-

scribe the judgment ap]K>aled from so as to leave no doubt

as to its identity.'"

2 Cyc, S()(), and eitatio.n.

The Court is especially in this connection referred

to the case of L^isc vs. Litse, 7 Ore. 14i), which it is sub-

mitted, being decided prior to May 17, 1S84, is a surer in-

dex to the intent of Congress than those Oregon cases cited

by plaintiff in eri'or to this point, all decided after the

adoptio.n of the Oregon laws for Alaslca.

In that ease a notice of ai)peal containing all that is

good in the notice of ap]ieal now under consideration was

held insufficient.
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All tluii is set out ill tlic notice oi' npjM'iil we have

luM'e, hcyoiu] what was in tlic iiotico there held insufficient,

is mis-dcscriptioii of the judgment sought to be a})i)ealed

fi'oin, and therefore renders it still more ob,jectional)le

than the oiie in that ease.

TI.

Oounsel for iilaintiff in error next attack the judg-

ment on the ground that there was no authority to impose

imprisonment until the costs were paid.

It is submitted that no exception was taken which

presented this question to the lower Court, and no as-

signment of error vhich intelligently specified this ground,

and that it is not now proper for consideration. If it is

not an afterthought and was relied on at the time of suing

out tlie writ of ei'i-or, it would appear to have then been

studiously concealed.

At that time, during the term the Court could have

modified its seiitenco in the matter of which comphiint is

now made. If it could be waived, it has been. If nof, it

goes to Court's jurisdiction as above argued.

Sections 190 and 430, Code of Criminal Procedure,

piovide as follows:

"Sec. 190. Judgment to Pay Fine; Duration of Im-

prisonment on. That a judgment that the defendant pay

a fine must also direct that he be imprisoned in the county

jail until the fine can be satisfied, specifying the extent of

the imprisonment, which cannot exceed one day for every

two dollars of the fine ; and in case the entry of judgment
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sliould omit to direct the imprisonment and tlie extent

thereof, the judgment to pay the fine shall operate to au-

thorize and require the imprisonment of the defendant

until the fine is satisfied at the rate almve mentioned.
# # # # * ** *

"Sec. 430. Judgment of Conviction, Entry of. • That

when a judgment of conviction is given, either u]>on a

])lea of guilty or upon a trial, the justice must enter the

same in the docket substantially as follows:

" 'Justice's Court for the jnecinct of ,
Dis-

trict of Alaska.

" 'The United States of America v. A. B. Division No. . .

(Day of month and year.)

" 'The above named A. JB. having been brought bo-

fore me, C. D., a commissioner and ex officio justice of

the peace, in a criminal action, for the crime of (briefly

designate the crime), and the said A. B. having- thereupon

l)leaded "not guilty" (or as the case may be), and been

duly tried by me (or by a jury, as the case may be), and

upon such trial duly convicted, T have adjudged that he

be imprisoned in the county jail days and that he

pay the cost of the action, taxed at dollars (or

that he pay a fine of dollais and such costs and

be imprisoned in sucli jail until such fine and costs be

iiaid, not exceeding days, as the case may be).

" 'C. D.,

" 'Commissionei' and ex officio Justice of the Peace.'

"Tf the defendant has pleaded guilty, instead of the

paragraph conunencing 'and the said A. B.' and ending

'upon such trial duly convicted,' the entry must state sub-

stantially as follows: 'And the said A. B. having been

thereof duly convicted u])on a ])lea of guilty'."
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error submitted under these sections tliat there is nothing

shown in Sections 190 and 4.S0 of tlie Ahiska Code of

Criminal Procedure that warrants anyone in concluding

that the first section, which rlocs not mention imprison-

ment for failure to ]iay the costs, should control over the

latter section, which does ])rovide for such imprisonment.

Every rule of construction is against such a position,

to allow mere negative omissions to control and override

positive provisions.

It is said we are to disregard the latter section be-

cause it provides a fonn of entry. What more does Sec-

tion 190 do than prescribe a form of entr^'? The one is

provided in substance and the other literally. If any-

thing, the latter would probably be the more certain and

exact.

Counsel for plaintiff in error tries to find scope for

both by limiting the latter section in this particular to

such section as 152 of Penal Code, where imiirisonment

for costs is imiiosed in the case of particular offenses.

It is respectfully submitted that it is more reasonable

to conclude, if there is any difference in these sections,

that Sec. 190 was intended for a guide to the District

Court in the offenses exclusively in its jurisdiction, and

that Sec. 430 was intended for a gniide to Justices or Com-

missioners not so deeply learned in the law, in those minor

or lesser offenses, where it is well known to be a practice

and policy to tiike greater pains concerning the collection

of costs as a sort of quasi punishment than in those graver
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offenses where the oriine and its iiunishiiiont n\'ersliadow

the question of cost and expense.

Counsel for plaiutitf in error cites the case of State

vs. Sheppard, 15 Oregon 598, decided in 1888.

It is res2>ectfully submitted that the earlier case of

Crouley vs. State, 11 Oregon 512, is a surer guide to the

legislative intent, being nearer in point of time to the adopi-

tion for Alaska of the Oregon laws and therewith this

interpretation by Oregon courts.

There is nothing in the record to show that any part

of the sentence ap])ealed from has ever been executed As

a matter of fact, the presumption fi'om the liail bond (Rec-

ord, p. 20) is that it has not been.

If there is no j tower to impose im]>risonment for fail-

ure to pay the costs in this case, the sentence is clearly

severable; the i>rovision thereof pioviding for such im-

prisonment (an be rejected and tlu" judgmeut reformed

therein.

12 Cyc. 782 and citations.

Plaintitf in error cannot complain of the whole judg-

ment, but only of it in this particular.

Ex parte Davis, 112 Fed. l.'U).

III.

Counsel for plaiutitf in error next attacks the suffi-

ciency of the complaint, a matter not assigned as error

and going to the merits of the case before the Commis-

sioner, a question that is not licfore the (^ourt.
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For the foregoing reasons it is resi^ectfully submit-

ted tliat llie writ of error lierein sliould be dismissed.

HENRY M. HOYT;
United States Attorney for the District of Alaska, S'econd

Division,

Aitorney for Defendant in Error.

EDWAKD E. CUSHMAN,
Special Assistant to Attorney General,

Of Counsel.
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In the D\istrict Court for Alaska, Division No. 1.

Tj. R. OHBNBY, Admr.,

vs.

No. 410-A.
ALASKA TREADWEfLL GOLD MIN-f

ING 00.

Praecipe for Transcript.

The clerk will please prepare record as follows for
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Amended complaint;

Answer;

Amended reply;

Journal entries, on pages 223, 225, 232, 239, 240, 241,

242, 243, 244, 256, and 403.

Bill of exceptions;

Assignment of errors;

Petition for writ of error;

Original writ of error;

Bond on error;

Original citation.

In transcribing the journal entries and all subsequent

papers, instead of repeating the title of the cause, please

head them "Same Court—Same Cause." Please arrange

in the order indicated above,

Mch. 26, /06.

E. W. JENNINGS,

Atty. for Pltff.
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[Endorsed]
: No. 410. Z. E. Cheney, Admr., vs. Alaska

Gold Mining Co. Alias Praecipe. Filed Mar. 26, 1906.

0. C. Page, Clerk. By D. C. Abrams, Deputy. K. W.
Jennings, Atty. for PltfE.

In the United States District Court for the Distrkt of Alashi,

Division No. 1, at Juneau.

Z. R. CHENEY, as Administrator of,

the Estate of OLE LINGE, Deceased,

Plaintiff,

vs.

ALASKA TREADWELL GOLD MIN-\

ING COMPANY (a Corporation), |

Defendant./

Amended Complaint.

Comes now the plaintiff, by leave of Court, and flies

this his amended complaint, and for cause of action

alleges

:

I.

That the plaintiff is a resident of Juneau, Alaska; that

the defendant is, and was at all times hereinafter men-

tioned, a corporation, duly organized, created and exist-

ing and doing business in Alaska, and as such owned

and operated a certain mine on Douglas Island, Alaska,

known as the Tteadwell.

IL

That 01 e Linge was killed at Treadwell, Alaska, on

or about August 5th, 1903, while in the discharge of
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his duties as an employee of the defendant corporation,

leaving Mis Peter Linge and Eegine Linge, his only

heirs at law; that said Nils Peter Linge and said Regine

Linge are the father and mother, respectively, of said

Ole Linge, and reside in Valdalen, Norway.

III.

That heretofore, to wit, on March 13th, 1905, the

plaintiff, having filed his petition in the Probate Court,

at Juneau, Alaska, praying to be appointed adminis-

trator of the estate of said Ole Linge, deceased, was

duly appointed as such administrator, and is now the

duly qualified and acting administrator of the estate of

said Ole Linge, deceased, and brings this action as such.

IV.

That on the night of August 5th, 1903, and at the

time of his death, as aforesaid, the said Ole Linge had

come, and was, upon the premises of defendant right-

fully, by its consent and invitation, and was then and

there in the furtherance of its business.

That on said occasion and at said time said Ole Linge

was, and for a long time prior thereto had been an

employee and servant of defendant corporation.

That he was then and there, under the direction and

supervision of defendants, its officer, agents and vice-

principals, and in the place of work provided by them,

engaged in the work of operating and assisting in the

operation of what is known as and called a machine

drill. Said machine drill, and the place directed and

provided by defendant, as aforesaid, for said Ole Linge
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to work in, and in which he was, and was engaged in the

work aforesaid, at the time of his death as herein stated,

was situated at the bottom of a perpendicular shaft of

and in said Treadwell mine, directly under the opening

or mouth of said shaft on the surface of the ground,

and about eight hundred and fifty feet underneath said

surface. That said shaft had been constructed and

was being used by defendant as a way through which

its ore was then and there being extracted from said

mine and raised up and above the surface of the

ground, to be there dumped into chutes, and thence to

pass to and be crushed by its stamps; that said raising

of said ore up said shaft was then and there being ef-

fected by means of a skip or elevator attached to one

end of a cable, the other end of said cable being attached

to certain machinery and appliances situated above the

surface of the ground; and the raising or lowering of

said skip (empty or loaded, as the exigency might re-

quire) being effected by the action of said machinery

and appliances on said cable, winding or unwinding the

same around a sheave wheel, situated about thirty-five

feet above the surface of the ground and directly over

the mouth of said shaft; the whole being owned, oper-

ated and controlled by defendant corporation, exclu-

sively, and situated on its premises aforesaid.

V.

That it became and was the duty of defendant to use

care that the place provided by it, in which said Ole

Linge was working as aforesaid, was, and was kept, in

a reasonably safe condition, and that the premises owned
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and controlled by it, as aforesaid, were kept in a con-

dition reasonably safe for persons coming on said prem-

ises rightfully and for purposes of legitimate business.

That the place so provided and directed by defendant,

as aforesaid, was not an ordinarily safe place to work

and said defendant corporation did not use reasonable

care to make or keep it so; and said premises were not

kept in a condition reasonably safe for persons coming

thereon rightfully and for purposes of legitimate busi-

ness; and defendant did not use reasonable care to see

that said premises were safe for said persons and em-

ployees, but was negligent in these respects.

That defendant's negligence consisted of the fact that

on the occasion herein stated, said cable was old, weak

and insufficient for the purposes for which it was used,

and the sheave wheel used by defendant, as aforesaid,

in operating said cable and in raising said skip up said

shaft, as aforesaid, was old, weak, much used, cracked,

broken and totally unfit for said purposes, and on that

account liable to give way and cause said cable to break

and said skip to fall upon and injure or kill the persons

situated as was said Ole Linge, as aforesaid; none of

which facts were known to said Ole Linge, but all of

which facts were or ought to have been known to de-

fendant, and that, notwistanding said knowledge on

the part of defendant, it continued to use said cable and

sheave wheel for the purposes aforesaid; that defend-

ant knew that said Ole Linge was, and was working, at

the time and place aforesaid, and as hereinafter stated,

and knew or ouaht to have known of the danger afore-
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said, but notwithstanding said knowledge on its part, it

knowingly failed and neglected to construct in said

shaft bulkheads or breaks of sufficient size or strength

to prevent objects from falling down said shaft upon

and injuring the persons at the bottom of said shaft.

VI.

That on the night of said 5th day of August, 1903, and

while said Ole Linge was at, and was so employed and

working in, said place, a loaded ore skip, which was

then and there attached to said cable in said shaft, and

which was then and there being used and operated by

defendant in hoisting its ore up said shaft, suddenly

and without warning, and by reason of the facts herein

stated, fell to the bottom of the said shaft on, upon

and against said Ole Linge and his colaborers, thereby

killing the said Ole Linge.

VII.

That at the time of his death, the said Ole Linge was

engaged in the work of sinking said shaft, and had

nothing whatever to do with the hoisting of said ore,

or with the selection, supervision, management, control

or operation, of said cable, skip, wheel, machinery or

appliances.

VIII.

That the falling of said ore skip was caused by the

breaking of the cable to which it was attached, and

the breaking of said cable was due to the fact that the

same was old and weak, and the sheave wheel used by

defendant was old, weak, much used, cracked and
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broken, as aforesaid; and being so, it suddenly gave way
and caused a sudden and violent strain to be put upon

the cable, thereby breaking said cable.

IX.

That the death of said Ole Linge was caused by the

wrongful, unlawful and negligent acts of defendant, as

aforesaid, and without fault or negligence on his part.

X.

That at the time of his death, as aforesaid, said Ole

Linge was in the prime of life and was about twenty-

three years of age; and was a healthy, robust, economi-

cal, temperate and frugal man; and was earning and

capable of earning four dollars and fifty cents per day;

that he was supporting his father. Nils Peter Linge and

his mother, Keglne Linge, from his earnings, and they

were dependent upon him; that by reason of the wrong-

ful, unlawful and negligent acts of defendant, as afore-

said, in causing the death of said Ole Linge, as afore-

said, his father and mother, heirs at law aforesaid, have

been deprived of their means of support to their great

and irreparable injury and damage.

XL

That by reason of the premises, the defendant, in

negligently causing the death of said Ole Linge, as afore-

said, has damaged said heirs and estate of said Ole

Linge and this plaintiff in the sum of ten thousand dol-

lars.

Wherefore, plaintiff demands judgment against de-

fendant for the sum of ten thousand (|10,0O0.00) dollars,
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together with the costs and disbursements of this ac-

tion,

R. W. JENNINGS,
Attorney for Plaintiff, Juneau, Alaska

United States of America,

District of Alaska,—ss,

Z. R. Cheney, being first duly sworn, on his oath says:

I am the plaintiff in the above-entitled action; I have

read the foregoing complaint, know the contents thereof

and the same is true as I verily believe.

Z. R. CHENEY.

Subscribed and sworn to before me this 17th day of

April, 1905.

[Seal] R. W. JENNINGS,

Notary Public.

Copy received and service accepted this 18th day of

April, 1905.

MALONY & COBB,

Attorneys for Defdt.

[Endorsed] : No. 410-A. Z. R. Cheney, Admr., Plain-

tiff, vs. Alaska Treadwell Gold Mining C^. Amended

Complaint. Filed Apr. 18, 1905. J. J. Clarke, Clerk.

By A. L. CoUison, Deputy. R. W. Jennings, Atty. for

Plff.
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In tfie United States District Court for Alaska, Division No.

1, at Jtvneau.

Z. R. CHENEY, as Administrator ofi

the Etetate of OLE LINGE, Deceased,

Plaintiff,

^^-
'^ No. 410-A.

ALASKA TREADWELL GOLD MIN-^

ING CO. (a Corporation),

Defendant.

Answer.

Now comes the defendant by its attorneys, and for

answer to the amended complaint herein alleges:

I.

Defendant denies that Ole Linge was killed at Tread-

well, Alaska, while in the discharge of his duties as an

employee of the defendant herein; and it denies that

Nels Peter Linge and Regina Linge are the only heirs at

law, or heirs at law at all, of the said Ole Linge, and it

further denies that they are the father and mother re-

spectively of the said Ole Linge.

IL

Defendant denies all and singular the allegations con-

tained in the third paragraph of said amended com-

plaint.

III.

Referring to paragraph IV of said amended com-

plaint, defendant denies all and singular the allegations

therein contained.
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IV.

Defendant denies all and singular the allegations of

fact contained in the 5th paragraph of said complaint.

V.

Eeferring to paragraph VI of said complaint, defend-

ant admits said Ole Linge was killed at the bottom of

a shaft in the Tt'eadwell mine on or about said date,

but it denies all and singular the other and remaining

allegations of said paragraph.

VI.

Eeferring to paragraph VIII of said complaint, de-

fendant denies all and singular the allegations therein

contained.

VII.

Eeferring to paragraph IX of said complaint, de-

fendant denies all and singular the allegations therein

contained.

VIII.

Eeferring to paragraph X of said complaint, defend-

ant denies that at the time of his death said Ole Linge

was earning or capable of earning $4.50 per day or ain-

greater sum than |3.50 per day; it denies all and sin-

gular the other and remaining allegations in said para-

graph contained.

IX.

Eeferring to paragraph 11 of said complaint defend-

ant denies all and singular the allegations therein con-

tained.
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And for another and affirmative defense for said

cause of action, defendant alleges that the plaintiff has

no capacity to have and maintain this suit against it

for the cause of action alleged in said complaint, for

that it is not true that the plaintiff, Z. E. Cheney, is the

duly appointed, qualified, and acting administrator of

the estate of Ole Linge at the time of bringing this

action or at any other time, but that in truth and in

fact, long prior to the pretended appointment of the

plaintiff, Z. R. Cheney, as administrator, one Emery Val-

entine had been duly appointed and qualified as such ad-

ministrator, and was such appointed, qualified and act-

ing administrator at the time of the pretended appoint-

ment of plaintiff herein, and that said pretended appoint-

ment of plaintiff is null and void.

Wherefore, defendant prays that this suit be abated,

and that it have and recover from the plaintiff in his

individual capacity its costs herein incurred.

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Robert A. Kinzie, being first duly sworn, deposes and

says: I am the general superintendent of the defendant

company in the above-mentioned action; I have heard

read the foregoing answer and know the contents there-

of and the matters and things therein set out are true,

as I verily believe.

ROBT. A. KINZIE.
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Subscribed and sworn to before me this 26th day of

April, 1%5.

[Seal] J. H. COBB,
' Notary Public in and for Alaska.

Service of the above and foregoing ansvrer is admitted

to have been duly made this 2Tth day of April, 1905.

Z. R. CHEINEY, in Person,

Attorneys for Plff.

[Endorsed] : Original. No. 410-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. Z. R. Cheney, as Admr. of the Estate of Ole

Linge, Deceased, Plaintiff, vs. Alaska Treadwell Gold

Mining Co., a Corp., Defendant. Answer. Filed Apr.

27, 1905. J. J. Clarke, Clerk. By A. L. CoHison, Dep-

uty. Malony & Cobb, Attorneys for Defendant, Office,

Juneau, Alaska,

In the United States District Court for the District of Alaska,

Division No. 1.

Z. R. CHENEY, as Administrator of>

the Estate of OLE LINGE,

Plaintiff,

^®'
\ No. 410-A.

ALASKA TREADWELL GOLD MIN- \

iNG COMPANY (a Corporation), I

Defendant. /

Amended Reply.

Comes now the plaintiff and files this his amended re-

ply to the answer of the defendant, and alleges:
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Answering paragraph No. IX of defendant's answer

beginning with the words "And for another and affirma-

tive defense," and ending with the words "and that said

pretended appointment of plaintiff is null and void,"

this plaintiff admits that prior to his own appointment

as administrator as in the amended complaint set forth,

the said Emery Valentine had been appointed and quali-

fied as administrator of the estate of said Ole Linge,

deceased, but he denies that said appointment of said

Valentine was duly made, and alleges affirmatively that

heretofore and before plaintiff's appointment as said

administrator the said Valentine, upon the petition of

Nils P. Linge, and Eegine Linge, heirs at law of said

Ole Linge, deceased, duly made and filed in the probate

court mentioned in the amended complaint, and upon

due and proper citation issued by said Court upon the

filing of said petition and duly served upon the said Val-

entine, he, the said Valentine, was, by the said Court,

duly removed as said administrator, and his letters of

administration revoked, and thereupon this plaintiff

was duly appointed as such administrator and letters of

administration issued to him by said Court as alleged

in the amended complaint and said letters have never

been revoked.

Wherefore, plaintiff prays judgment as in his amended

complaint.

E. W. JENNINGS,

Attorney for Plaintiff, Juneau, Alaska.
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United States of America,

District of Alaska,—ss.

Z. R. Cheney, being first duly sworn, on his oath says:

I am the plaintiff in the above-entitled action; I have

read the above and foregoing amended reply, know

the contents thereof and the same is true as I verily

believe.

Z. R. CHENEY.

Subscribed and sworn to before me this 18th day of

May, 1905.

[Seal] R. W. JENNINGS,

Notary Public.

Service admitted May 22d, 1905.

MALONY & COBB.

[Endorsed]: No. 410-A. In the United States Dis-

trict Court for the District of Alaska, Div. No. 1. Z.

R. Cheney, as Administrator of the Estate of Ole Linge,

deceased. Plaintiff, vs. Alaska-Treadwell Gold Mining

Company, a Corporation, Defendant. Amended Reply.

Filed May 22, 1905. C. C. Page, Clerk. By A. L. Col-

lison, Asst. R. W. Jennings, Atty. for Plaintiff, Juneau,

Alaska.
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In the District Court for the District of Alaska, Division

No. 1, at Juneau.

Tliursday, December 14th, 1905.

Z. R. CHENEY, as Admr. of the Estate i

(

of OLE LINGE, Deed.,
|

vs.
^ No. 410-A.

ALASKA TREADWELL GOLD MIN-j

ING Co. (a Corporation), (

Trial.

Now, on this day, this cause came on regularly for

trial; plaintiff being represented by his counsel, R. W.

Jennings; defendant being represented by their coun-

sel, Messrs. Malony & Cobb. And all parties announc-

ing ready for trial, the following proceedings were had,

to wit: Wm. Allen, E. H. Lyons, Edw. Hofstad, J. F.

Diggs, Wm. Germaine, Emery Goodwin, John Haley,

G. S. Chapin, A. Ferte, Leon Freeman, S, I, Oliver, and

C. M. Spores, were selected as jurors to try the issues

in this cause. Thereupon the jury being duly sworn,

the trial of this cause is continued until to-morrow at

9 A. M.

ROYAL A. GUNNISON,

Judge.



3^ Z. R. Cheney vs.

In the District Court for the District of Alaska, Division

No. 1, at Jimeau.

Friday, December ISth, 1905.

Z. R. CHENEY, as Admr. of the Estate \

of OLE LINGE, Deed.,
j

vs. \ No. 410-A.

ALASKA TEEADWELL GOLD MIN-

1

ING Co. (a Corporation), f

Trial (Continued).

Now, on this day, this cause came on again regularly

for trial; came also the parties hereto and their respec-

tive counsel; came likewise the jury heretofore impan-

eled and sworn herein and the trial of this cause is

proceeded with. Whereupon, plaintiff herein offered in

evidence page 14, Journal "A," and page 50, Journal

"C" of the Court records and Exhibits 1, 2, 3, 4, 5, 6,

7j 8 and 9 "on the second trial"; whereupon, T.- A. Tatom

was sworn and testified in behalf of the plaintiff, and

the trial of this cause is hereby continued until to-mor-

row at 9 A. M.

ROYAL GUNNISON,

Judge.
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In the Ihistrict Court for the District of Alaska, Division

No. 1, at Juneau.

Saturday, December 16th, 1905.

Z. E. CHEiNEY, as Admr. of the Estate

of OLE LINGE, Deed.,

vs. \ Ko. 410-A.

ALASKA TRiEADWELL GOLD MIN-

\

ING Co. (a Cbrporation), /

Trial (Continued).

Now, on this day, this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came also the jury heretofore impaneled and

sworn herein, and being called and each answering to

his name, the further trial of this cause is proceeded

with. Whereupon, Robert A. Kinsie, Nels G. Peterson,

J. B. Heyburn, Peter Carlson, F. J. Taylor was duly

sworn and testified in behalf of the plaintiff. After

which plaintiff offers in evidence Ebfhibits Nos. 10 and

11 "on second trial." Whereupon, the deposition of

Knute Hansen is read in evidence and Nels G. Peterson

(recalled) testified in behalf plaintiff, and the further

trial of this cause is continued till 9 o'clock A. M., Tues-

day, Dec. 19th, 1905.

ROYAL GUNNISON,

Judge.
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In the District Court for the District of Alaska, Diiisinn

No. 1, at Juneau.

Tuesday, December 19th, 1905.

Z. R. CHENEY, as Admr. of the Estate,

of OLE LINGE, Deed.,
j

/

vs. \ So. 410-A.

ALASKA TREADWELL GOLD MIX-'

ING Co. (a Corporation),

Trial (Continued).

Now, on this day, this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came the jury heretofore impaneled and sworn,

and being called and each answering to his name, the

further trial of this cause is proceeded with, to wit:

F. J. Taylor (recalled) testified in behalf of plaintiff.

Whereupon, plaintiff offered Exhibit No. 12, which said

exhibit being excluded, plaintiff thereupon offered in

evidence Exhibit No. 13, "on second trial." Thereaf-

ter, John Heckstrom, Nels Nelson, Ransome Noblett,

all duly sworn, Robert Kinsie (recalled), R. W. Jen-

nings and John I. White, duly sworn, testified in behalf

of the plaintiff, and depositions of George B. Pillsbury,

B. I*;. Hefile, John B. Hooper, and W. H. Hooper are

read and offered in evidence in behalf of the plaintiff,

and the tri^il of this cause is continued till to-morrow

at 9 A. M. ROYAL GUNNISON,

Judae.
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In the District Court for the District of Alaska, Division

No. 1, at Juneau.

Wednesday, December 20th, 1905-

Z. K. CHENEY, as Admr. of the Estate

of OLE LINGE, Deed.,

vs.
)

;^Tq 410-A.

ALASKA TBEADWELL GOLD TUN-

ING CO. (a Corporation).

Tri'l (Continued).

Now, on this day, this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came likewise the jury heretofore impaneled

and SAvorn herein and being called and each answering

to his name, the further trial of this cause is proceeded

with, to wit:

J. J. C. Barber was sworn and testified in behalf of

plaintiff, whereupon plaintiff offered in evidence Ex-

hibit No. 14, "on second trial." Thereafter, Jacob Nor-

dahl, W. C. Angel and E. K. Hubbard, all duly sworn,

testifi^ed in behalf of plaintiff, and plaintiff offered in

evidence in its behalf, exhibits Nos. 15, 16, 17, 18 and

19 "ou second trial"; whereupon C. W. Angel (recalled)

testified in behalf of the plaintiff after which plaintiff

rests its cause. Thereupon, exhibits "A," "B," "C,"

and "D" were offered in evidence in behalf of the de-

fendant and C. C. Page and Oscar Erdal, both duly

sworn, testified in behalf of the defendant, and defend-
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ant thereupon offered in evidence exhibit "E." Robert

Kinsie (recalled), David Landsburg (duly sworn), Swan

Barquist (duly sworn), and Oscar Erdal (recalled), testi-

fied in behalf of the defendant, and the trial of this

cause is continued till to-morrow 9 A. M.

EOYAL GUNNISON,
Judge.

In the District Court for the District of Alaska, Division

No. 1, at Jwneau.

Thursday, December 21st, 1905.

Z. R. CHENEY, as Admr., of the Els-i

tate of OLE LINGE^ Deed., 1

vs. ) No. 410-A.

AIjASKA TREADWETiL GOLD MIN-

ING COMPANY, (a Cbrporation).

Trial (Continued).

Now, on this day this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came likewise the jury heretofore impaneled

and sworn herein, and being called and each answering

to his name, the further trial of this cause is proceeded

with, to wit:

Oscar W. Etdal (recalled) testified in behalf of the

defendant and the defendant offered in evidence Exhib-

its "F" and "'G"; whereupon Robert A. Kinsie (recalled)

testified in behalf of the defendant, and again recalled
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by plaintiff, testified on cross-examination for plaintiff;

whereupon J. D. Carpenter, J. D. Miller, R. O. Stewart.

W. Strafford, O. EL Bennett, Geo. F. Forrest, Wm. E.

Bouschor, and Mark Smith, all duly sworn, testified in

behalf of defendant, and the further trial of this cause

is continued until to-morrow, 9 o'clock A. M.

ROYAL A. GUNNISON,

Judffe.

In the District Court for the District of AlasJca, Division

No. 1, at Jimeau.

Friday, December 22d, 1905.

Z. R. CHENEY, as Admr. of the Es-

tate of OLE LINGE, Deed.,

vs.
No. 410-A.

ALASKA TREADWELL GOLD MIN-

ING COMPANY, (a Corporation).

Tri?l (Continued).

Now, on this day this cause came on again regularly

for trial; came the parties hereto and their respective

counsel; came likewise the jury heretofore impaneled

and sworn herein, and being called and each answering

to his name, the further trial of this cause if proceeded

with, as follows, to wit:

Z. R. Cheney was sworn and testified in behalf of

defendant; Rohert A. Kinsie (recalled) was cross-exam-



22 Z. R. Cheney vs.

ined on behalf of plaintiff; whereupon defendant rests

its cause; F. J. Taylor testified in behalf of plaintiff in

rebuttal and the plaintiff rests its cause. Thereupon

counsel for defendant moves the Court to instruct the

jury to return a verdict for the defendant and after

argument had by counsel for both plaintiff and defend-

ant herein, the Court having heard the same, takes said

motion under advisement and reserves its decision till

to-morrow, at 9 o'clock A. M. to which time Court ad-

journed,

ROYAL A. GUNNISON,
Judge.

/// the District Court for the District of Alaska, D'nision

No. 1, at Juneau.

Saturday, December 23d, 1905.

Z. R. CHENEY, as Admr. of the Es-

tate of OLE LINOE, Deed.,
j

/

^g \ No. 410-A.

/

ALASKA TREADWELL GOLD MIN \

ING COMPANY, (a Corporation). /

Trial (Continued).

Now, on this day this cause came on again regularly

for trial; came the parties hereto and there respective

counsel; came likewise the jury heretofore impaneled

and sworn herein and being called and each answering
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to his name, the further trial of this cause is proceeded

with, to wit:

Counsel for defendant having on yesterday moved the

Court to direct the jury to return a verdict for the de-

fendant, and said motion having been at that time ali-

gned, by counsel and taken under advisement by the

Court, the Court now being fully advised in the prem-

ises, denies said motion to which ruling and order of

the Court defendant by counsel excepts and the excep-

tion is allowed. Whereupon, after argument had by

counsel for plaintiff, counsel for defendant having de-

clined in open court to argue, the cause is submitted to

the jury without further argument. The jury being

duly instructed by the Court as to the law in the prem-

ises, retire in charge of their sworn bailiff for delibera-

tion; and thereafter return into court in charge of their

sworn bailiff and being called and each answering to

his name, present to the Court their verdict which is

in words and figures as follows, to wit:

''In (United tStates) District Court for District of Alaska.

Z. R. CHENEY, as Admrt. of the E«-\

tate of OLE LINGE,
Plaintilf,

^®*
\ No. 410-A.

ALASKA TEEADWELL GOLD MIN-

ING COMPANY,
Defdt.

We, the jury in above-entitled cause, do find for the
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plaintiff and assess the amount of his recovery at the

sum of ($10,000.00) ten thousand dollars.

A. FERTE,

Foreman."

—which verdict is ordered filed and recorded and the

jury herein is discharged from the further considera-

tion of this cause.

ROYAL A. GUNNISON,

Judge.

In the District Court for the District of Alaska, Division

No. 1, at Juneau.

Wednesday, January 3d, 1906.

Z. R. CHENEY, as Administrator of

Estate of OLE LINGE, Deed.,

vs.
No. 110-A.
^linute.

ALASKA TREADWELL GOLD MIN-
)

ING COMPANY, (a Corporation). /

Order Submitting iVIotion for New Trial and Motion for Arrest

of Judgment.

Now, on this day this cause carae on again regularly

for hearing on the motion of counsel for defendant

herein for a new trial and the motion of counsel for de-

fendant for arrest of judgment; defendant appearing by

attorneys, Messrs. Malony & Cobb and plaintiff appear-

ing by his attorney, R. W. Jennings, Esq., and after

argument had by both counsel for plaintiff and defend-
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ant and the Court having heard said argiiment, counsel

for both plaintiff and defendant present briefs and the

Court takes said motions under advisement and re-

serves its decision to a later day.

ROYAL A. GUNNISON,
Judffe.

In tJie District Court of Alaska.

Z. R. CHENEY, as Administrator of,

the Estate of OLE LINGE,
J

vs. '; No. 410-A.

ALASKA TREADWELL GOLD MIN-|

ING COMPANY^ /

Judgment.

In this cause, the Court having heretofore sustained

defendant's motion in arrest of judgment, it is by the

Court ordered, adjudged and considered that this action

be, and it is hereby, dismissed, that plaintiff take noth-

ingi and that defendant go hence without day, and do

have and recover of and from the plaintiff its costs and

disbursements herein.

Done in open court this 15th day of March, 1906.

ROYAL A. GUNNISON,
District Judge.

[Endorsed] : No. 410-A. In District Ck)urt for Alaska.

Z. R. Cheney, as Admr., vs. Alaska Treadwell Gold Min-

ing Co. Judgment. Filed Mar. 15, 1906. C. 0. Page,

Olerk. By A. L. Collison, Asst.
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In the District Court for the District of Alaska, Division

No. 1, at Jwieau.

Z. R. OHECNEY, as Administrator of^

the Estate of OLE LINGE, Deceased,

vs.

ALASKA TREADWELL GOLD :^IIN-

ING COMPANY (a Cbrporation).

Bill of Exceptions.

Be it remembered that this cause came on for trial

on the 14th day of December, 1905, on the amended

complaint, answer and amended reply, before the Judge

of this court and a jury of twelve duly chosen, im-

paneled and sworn to try the issues. Opening state-

ments having been made by counsel on both sides, the

following proceedings were had:

Mr. JENNINGS.—I ask the Court to take judicial

knowledge of the order in the Journal of this court,

Journal "A," page IT. The order reads as follows:

Juneau, Alaska, Tuesday, July 24th, 1900.

In the Matter of the Order Establish-

ing the Recording Districts in Ke-

cording, Division Number One.

Order of the Court.

The Judges of the District or a majority of them,

having met and divided the District into three Record-

ing Divisions as required by law, and designated the

Divisions of the Court to be supervised by each of the
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said Judges, and it appearing to this court that the said

Division Number One for the convenience of the in-

habitants and the business thereof should be divided

into six Recording Districts each of which shall be

named and ibounded as follows, to wit; * * * That

the Juneau Recording District, or District Number two,

shall liave for its southern boundaries the northern

boundary of Wrangell District or District Number One;

and running from the point where said southern boun-

dary intersects the International Boundary Line be-

tween British Oolumbia and Alaska in a northeasterly

direction to a point thereon, longitude 134 degrees west

from Greenwich; thence in a westerly direction to the

center of Lynn canal opposite Point Seduction; thence

down the center of Lynn canal and Chatham strait to

the northwest boundary line of Wrangell District or

District Number One; * * * That the recording

office of District Number Two, or Juneau District, shall

be kept within said Recording District, and at the town

of Juneau therein, and the Commissioner residing in

Juneau is hereby designated as Ex-offlcio Recorder of

said District. » * That Douglas Island shall

form a Commissioner's Precinct, and the Commissioner

of that precinct shall have jurisdiction of all crimes

committed and causes of action arising within the lim-

its of Douglas Island. That all other portions of said

Recording District Number Two, or Juneau Recording

District, shall form a precinct known as Juneau, and

the Commissioner residing at Juneau shall have juris-
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diction over crimes and causes of action arising within

the limits of said precinct. *

That when either of said commissioners are absent

from the precincts or for an vreason are disqualified

to serve in the trial of matters brought before them,

a commissioner from an adjoining precinct may take

jurisdiction of said action or offense, and may try such

action or offense in such adjoining precinct in the place

of such absent or disqualified commissioner, • •

And all appointments of court commissioners with-

in Division Number One of the District of Alaska here-

tofore made by the District Court, or the Judge there-

of, are hereby set aside, and all acts of said commis-

sioners done or performed after notice of this order

shall be void or held for naught.

By the COURT.—The Court will take such notice.

Mr. JENNINGS.—I ask the Court to take judicial no-

tice of Civil Journal "O," page 50, the order of this

CSourt. The order of the Court is dated Aug. 24 or Aug.

26, 1903, and provides as follows:

August 34, 1903.

Court convened pursuant to adjournment at 10 o'clock

A. M. Present the Honorable M. C. BROWN, Judge,

and others as of the 14th.
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In the Matter of Discontinuing the

Commissioner's Precinct of D^uglasi

Island.

Order.

It appearing to the satisfaction of the Court that the

public interests demand and that the convenience of

the people require, that the Commissioner's Precinct

heretofore known as Douglas Island Commissioner's

Precinct should be discontinued; it is therefore ordered

by the Court that said precinct be and it is hereby dis

continued and that the territory within the boundaries

of said precinct as heretofore designated shall become

a part of the Juneau Commissioner's Precinct and Re-

cording District.

It is further ordered that the resignation of George

M. Irwin be and is hereby accepted and that the said

George M. Irwin be wholly relieved from the duties of

the office of United States Commissioner on the 31st

day of August, 1903,

And it is further ordered that the said George M.

Irwin deliver the records and property pertaining to his

office to H. H. Folsom, United States Commissioner and

Ex-officio Recorder of the Juneau R^^cording District.

Dated August 25, 1903.

The COURT.—The Court will take notice of that.

Mr. JENNINGS.—I now offer, if the Court please, cer-

tified copy of the letters of administration issued March
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IS, 1905, to Z. Rv Cheney, as administrator of the estate

of Ole Linge, certified to by H. H. Folsom, U. S. Com-

missioner and Ex-officio Probate Judge, under the seal

of said Court.

Mr. COBB.—We object to this until they lay the predi-

cate for it by the introduction of the record on which

it is based. Our statute is very peculiar on that. It

says that the petition for the letters of administration

is to show the jurisdictional facts, otherwise they are

not authorized to show them.

The COURT.—I think, perhaps, it would be better to

show your chain.

Mr. JENNINGS.—I now offer certified copy of the

petition for the removal of Emery Valentine, certified

to by H. H. Folsom.

(Objected to by counsel for defendant, on the ground

that it is irrelevant and immaterial for the reason that

the commissioner to whom it is addressed had no juris-

diction to grant the relief asked for, and any order based

upon it is absolutely void.)

(Objection overruled. Exceiytion allowed.)

(Petition for removal of Emery Valentine received in

evidence and marked Plaintiff's Exhibit No. 1.)

]Mr. COBB.—I think I shall object to the reading of

this to the jury. It is immaterial and irrelevant, raises

no fact to be determined by them, is a question of law

to be determined and it tends to confuse the jury as to

the true issues it is to trv.



The Alaska Treaducll (Jold Mining Company. 31

The • COURT.—It is merely a question of law as to

whether Mr. Cheney is the duly authorized person that

(.ommenced this action. It does not make any differ-

ence to the jury what is set up in that petition. If you

introduced the documentary evidence in this case lead-

ing up to the point, to establish your point of law and

of fact that Mr. Cheney is administrator, then that is a

fact which the Court instructs the jury upon, and it is

not a question on which the jury has anything to con-

sider at all.

3Ir. JENNIN^GS.—Very well, I won't insist upon it.

(Plaintiff's Exhibit No. 1 reads as follows:)

Plaintiff's Exhibit No. 1.

In the United i^tates Vonimissioner's Court, Precinct of

Juneau.

IN PROBATE.

In the Matter of the Estate of OLE>|

LINGE, Deceased.
J

Petition.

To the Honorable H. H. Folsom, Judge of the Above-

named Court:

Come now Nils P. Linge and Regina Linge, your peti-

tioners, and respectfully show your Honor as follows:

I.

That on, to wit, the 5th day of August, 1903, one Ole

Linge was an employee and servant of the Alaska Tread-
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well Gold Mining Company, a corporation regularly or-

ganized and existing and doing business at Treadwell

on Douglass Island, Alaska, and was then and there en-

gaged in the performance of his duties as such employee

in and about the business of his said employer at their

mine at Treadwell, Douglas Island, Alaska. That the

said Ole Linge then and there, and while so employed

and engaged, met sudden and immediate death from vio-

lent injuries received in said mine.

II.

That at the time of his death, as aforesaid, said Ole

Linge was a single man aged about twenty-three years,

of sober, steady, industrious and frugal habits, and was

earning and capable of earning three dollars and fifty

cents per day, and that his only heirs at law and next

of kin are your petitioners, the father and mother, re-

S])ectively, of said decedent.

III.

That your petitioners have submitted to their attor-

neys, Z. R. Cheney and Robert W. Jennings, the matter

of the death of the said Ole Linge, who have investi-

gated the facts surrounding and causing said death, and

said attorneys have informed petitioners that they are

of the opinion that said death was caused by the negli-

gence of said Alaska Treadwell Gold Mining Company

and that an action would lie against said company for

the same. The aflfidavits of said attorneys, Z. R. Cheney

and Robert W. Jennings, showing said opinion are hero-
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unto attached and made a part of this petition and

marked Exhibits «A" and "B."

IV.

That the aforesaid company is solvent and able to re-

spond in damages and if action against it for damages

for causing said death should be brought and a judg-

ment therein recovered for said damages, the same could

be collected. That said estate owes no debts and there

are no claims against it, and the proceeds of said action

would inure to your petitioners.

V.

Petitioners are desirous of commencing such action

but are advised that, under the statutes of the United

States and of Alaska, the same can only be commenced

by the administrator of the estate of said Ole Linge duly

and regularly appointed by the Probate Court having

jurisdiction.

VI.

That the said company and one Elmery Valentine, col-

luding, conspiring and confederating together how they

might contrive that no such action be brought or how
they might defeat the same if it should be brought,

and acting solely in the interests and for the benefit of

said company, did, immediately after the death of said

Ole Linge, on, to wit, the 12th day of August, 1903.

cause a petition to be filed before Hon. G. M. Irwin, who
has then and there the Probate Judge having jurisdic-

tion, praying for the appointment of said Emery Valen-

tine as administrator of the estate of said Ole Linge,
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whereupon such proceedings were had in said court that

on the 24th day of August, 1903, the said G. M. Irwin,

Probate Judge as aforesaid did make and file in his

court, in said estate, an order appointing Emery Valen-

tine as administrator of the estate of said Ole Linge.

and on the same day said Valentine filed his oath of

office and his bond as such administrator, and is now

the administrator of said estate.

That said Alaska Treadwell Gold Mining Company

had no claim against said estate nor interest nor con-

cern therein, except the concern that it be not mulcted

in damages for negligently causing the death aforesaid

and that said Eimery Valentine had no claim against

said estate nor was he related in any way to said Ole

Linge.

That all of the aforementioned proceedings in said

probate court were had and taken without the knowl-

edge and consent of these jjetitiouers who then resided

and do now reside in the Kingdom of Norway, and that

said administrator has never communicated with either

of your petitioners.

VII.

Petitioners are informed and believe that the said

Valentine was appointed as administrator aforesaid for

the sole and only purpose of preventing an action being

brought against said company or of defeating such ac-

tion if the same were brought.

VIII.

Your petitioner further shows that they have made
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repeated demands upon the said Valentine, since learn-

ing of his apijointnient aforesaid, that he commence an

action against the said Alaska Treadwell Gold Mining

Company for damages for the death of said Ole Linge,

and that he file the inventor}^ and his semi-annual re-

port, and the said Valentine has totally failed, neg-

lected and refused to do either,

IX.

Your petitioners further allege that owing to the

manner in which said Valentine's appointment was pro-

cured and owing to the collusion and confederating

aforesaid, and owing to the fact that said Valentine is

more solicitous for the welfare of said company than

he is for the interests of said estate and its beneficiaries,

and owing to his refusal to accede to the demand of the

petitioners that said action be brought, and owing to

the friendly and intimate relations which, as petitioners

charge, exist between said Emery Valentine and said

company and said company's regularly retained attor^

neys, and owing to the fact that said Valentine has filed

no inventory of said estate nor any accounts whatso-

ever, petitioners charge and allege that he has been un-

faithful to and neglectful of his trust to the probable

loss of petitioners who will suffer great and irreparable

injury and damage unless he be removed and another

person appointed as administrator of said estate, and

for the same reasons they have no confidence in said

Valentine's sincerity or good faith and are not satisfied

to have him as administrator.
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Wherefore petitioners pray this court that citation be

issued, as required by law, and that on service thereof

and hearing on same, said Emery Valentine be removed

and another person, as to the Court seems meet and

proper, be appointed as administrator of said estate.

R. W. JENNINGS,

Attorney for Petitioners.

United States of America,

District of Alaska,—ss.

Z. E. Cheney, being first duly sworn, on his oath says:

that he is the attorney in fact of Nils P. Linge and

Regina Linge, the petitioners named in the foregoing

petition, that said petitioners reside outside of the Dis-

trict of Alaska, that he is familiar with all the facts

shown in said petition; that for these reasons he makes

this verification; that he has read said petition, knows

the contents thereof and the same is true as he verily

believes.

Z. R. CHENEY.

Subscribed and sworn to before me this 23d day of

February, 1905.

[Seal] EUGENE H. McLAOHLEN,

Notary Public.

United States of America,

District of Alaska,—ss.

Z. E. Cheney, being first duly sworn, on his oath says

:

I am an attorney and counselor at law and a member
of the bar of the United States District Court for the

District of Alaska. I have investigated the facts sur-



The Alaska Treadwell Gold Mining Company. 37

rounding and causing the death of Ole Linge on the

5th day of August, 1903, while he was employed by the

Alaska Treadwell Gold Mining Company, at Treadwell,

Alaska, and am of the opinion that said death was

caused by and was due to negligence on the part of said

company and that an action will lie therefor and that if

judgment is recovered in said action the same can be

collected.

Z. R. CHENEY.

Subscribed and sworn to before me this 23d day of

February, 1906.

[Seal] EUOENE H. McLACHLEN,

N"(ytary Public for Alaska.

Exhibit "A."

In the United States Commissioner's Court, Precinct of

Juneau.

IN PEOBATE.

In the Matter of the Estate of OLE

LINGE, Deceased.

United States of America,

District of Alaska,—ss.

R. W. Jennings, being first duly sworn, on his oath

says: I am an attorney and counselor at law, and a

member of the bar of the United States District Court

for the District of Alaska. I have investigated the facts

surrounding and causing the death of Ole Linge on the

5th day of August, 1903, while he was employed by the
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Alaska Tteadwell Gold Mining' Company at Treadwell,

Alaska, and am of the opinion that death was due to

neglijrence on the part of said company, and that an ac-

tion will lie therefor and if judgment be recovered in

said action the same can be collected.

R. W. JENNINGS.

Subscribed and sworn to before me this 23d day of

February, 1905.

[Seal] EUGENE H. McLACHLEN,

Notary Public for Alaska.

(Exhibit B.)

(Endorsed as follows): Estate of Ole Linge. Copy

Pettition and Citation for Removal of Valentine. In the

U. S. Commissioner's Court, Juneau Precinct. In re Es-

tate of Ole Linge. Petition for Removal of Emery Val-

entine, as Admin. Filed Feb. 24, 1905. H. H. Folsom,

Com. E. W. Jennings, Atty. for Petitioners.

U. S. of America,

District of Alaska,

Precinct of Juneau,—ss.

I hereby certify that the foregoing is a full, true and

correct copy of the original petition for the removal of

Emery Valentine as administrator, as the same appears

on file and of record in my office as Probate Judge of

said District and Precinct, in the matter of the estate of

Ole Linge, deceased.
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Witness nij hand and the seal of said coui't at Juneau,

Alaska, this 2r)th day of June, 1905.

[Sfeal] H. H. FOLSOM,
U. S. Commissioner and Eix-officio Judge of Probate for

said District and Precinct,

Mr. JENNINGS.—If the Court please, I offer now cer-

tified copy of the citation to Emery Valentine to show

cause why he should not be removed and the return of

the citation, all of which is certified to by U. S. Commis-

sioner H. H. Folsom,

The COURT.—As each paper is introduced make your

objection to it, but you need not repeat it in full,

Mr. COBB,—We make the same objection as to the

other,

(Objection overruled. Exception allowed. Received

in evidence as Plaintiff's Exhibit No, 2, and reads as fol-

lows:)

Plaintiff's Exhibit No. 2.

Ill the United States Commissioner's Court, Precinct of

Jwneau.

IN PROBATE.

In the Matter of the Estate of OLE-|

LINGEi, Deceased.
J

Citation.

To Etaiery Valentine, Esq., Administrator of the Above
Estate:

You are hereby required and cited to appear before

the undersigned, a United States Commissioner and Ex-
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officio Probate Judge, at ray office in the courthouse in

the city of Juneau, Alaska, on the 4th day of March,

1905, at the hour of ten o'clock in the forenoon of said

day, there to show cause, if any you have, why the peti-

tion of Nils P. Linge and Regina Linge, heirs at law of

Ole Linge, Deceased, should not be gTanted and your

letters of administration revoked. Hereof fail not.

Given under my hand and the seal of the seal of the

Probate Court this 24th day of February, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Probate Judge.

District of Alaska,

City of Juneau,—ss.

I hereby certify that I received the foregoing citation

on the 24th day of February, 1905, and that I served

the same on the same day at Juneau, Alaska, by then

and there delivering to said Emery Valentine, as admin-

istrator, personally and in person, a true and correct

copy of said citation and therewith a true and correct

copy of said petition of Nils P. Linge and Regina Linge,

certified to be true and correct copies of said citation and

petition, respectively, by R. W. Jennings, attorney for

said petitioners.

Dated Juneau, Alaska, , 1905.

JAMES M. SHOUP,

U. S. Marshal.

By J. B. Heyburn,

Deputy.

Marshal's fees, 1 service, $2.00—Paid by Plaintiff.
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(Endorsed as follows): Citation. In the Commission-

er's Court, Juneau, Alaska. In Probate. In re Estate

of Ole Linoo. Citation returned and filed Feb, 25, 1905.

H. H. Folsoni, Com. R. W. Jennings, Atty. for Peti-

tioners. 1356.

U. S, of America,

District of Alaska,

Precinct of Juneau,—ss.

I hereby certify that the foregoing is a full, true and

correct copy of the original citation and return of service

on Emery Valentine to show cause why he should not be

removed as administrator as the same appears on file

and of record in my office as Probate Judge of said Dis-

trict and Precinct, in the matter of the estate of Ole

Linge, Deceased.

Witness my hand and the seal of said court, at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. POLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENN'INGS.—I now offer copy, certified to by

H. H. Folsom, of an order removing Emery Valentine as

administrator of the estate of Ole Linge.

(Same objection. Objection overruled.)

(Exception allowed.)

(Received in evidence as Plaintiff's Exhibit No. 3, and

reads as follows:)



42 Z. R. Cheney vs.

Plaintiff's Exhibit No. 3.

In the United States Commissioner's Court for the Dis-

trict of Alaska, Division 1^umber One, Juneau Pre-

cinct.

IN PKOBATE.

In re Estate of OLE LINGE,

Deceased.

Order.

This cause coming on to be heard this fourth day of

March, 1905, on the petition of Nils P. Linge and Kegina

Linge for the removal of Emery Valentine as adminis-

trator of the said estate, and it appearing that citation

was duly issued on said petition and duly served on the

said Emery Valentine, citing him to appear and show

cause on this date why he should not be removed accord-

ing to the prayer of said petition and testimony on both

sides having been taken, and argument of counsel heard,

and the matter submitted to this Court, and it appear-

ing to this Court that the said Valentine has been un-

faithful to and negligent of his trust, to the probable

loss of the said petitioners, and that petitioners will suffer

irreparable injury and damage unless the said Valentine

be removed and another person appointed as administra-

tor of said estate; now, therefore.

It is considered and ordered that the said Emery Val-

entine be, and he is hereby, removed as such administra-

tor, and that on Saturday, March 11th, 1905, at the hour

of eleven o'clock A. M., he file his accounting herein, and
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that in the meantime and from henceforth the said Em-

eryValentine shall take no steps to settle or compromise

the action mentioned in the said petition, and that he

take no further steps whatsoever in this estate than to

file his said accounting;

Provided that the said Emory Valentine may, if he

desires, on or before said date, voluntarily resign as such

administrator.

And the matter of the appointment of administrator

de bonis non, in lieu of the said Valenine, is hereby con-

tinued until the said Saturday, the eleventh day of March,

1905, at 11 o'clock A. M.

Done in open court this fourth day of March, 1905.

[Seal] H. H. FOLSOM,

United States Commissioner and Ex-officio Probate

Judge.

(Endorsed as follows): In re Ole Linge, Deceased.

Order. Filed March i, 1905. H. H. Folsom, Com.

U. S. of America,

District of Alaska,

Precinct of Juneau,—ss.

I hereby certify that the foregoing is a full, true and

correct copy of the original order removing Emery Val-

entine as administrator of the estate of Ole Linge, as the

same appears on file and of record in my ofl3.ce as Pro-

bate Judge of said District and Precinct, in the matter of

the Estate of Ole Linge, Deceased,
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Witness my hand and the seal of the said court, at

Juneau, Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct,

Mr. JENNINGS.—I now ofCer a copy, certified by H.

H. Folsom, of an order unconditionally removing Emery

Valentine and appointing Z. R. Cheney as administrator

of the estate.

Mr. COBB.—We make the same objection, the want of

jurisdiction of the Court to make any such order.

(Objection overruled. Exception allowed.)

(Received in evidence as Plaintiff's Exhibit No. 4, and

reads as follows:)

Plaintiff's Exhibit No. 4.

In the United States Commissioner's Court, Precinct of

Juneau.

Before H. H. FOLSOM, U. S. Commissioner and Ex-

officio Probate Judge.

IN PROBATE.

In re the Estate of OLE LINGE,

Deceased.

Order Appointing Administrator.

In this case the Court having, on the fourth day of

March, 1905, made its order that Emery Valentine be re-

moved as administrator of said estate, but providing that

he be allowed to resign as such administrator if said res-
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ignation be made before this 11th day of March, 1905, at

11 o'clock A. M., and the said Valentine not having pre-

sented his resignation as administrator within the time

aforesaid, he is removed as such administrator; and on

same day Z. R. Cheney filing his petition herein to be

appointed as administrator of said estate in lieu of said

Emery Valentine, removed; and the Court having read

and considered said petition, and it appearing therefrom

that all the jurisdictional facts, required by law to be

stated in a petition for letters of administration, are

stated in said petition; and it further appearing that the

estate has assets still unadministered upon, and that said

Cheney is a fit and proper person to be appointed as ad-

ministrator and holds a power of attorney from the sole

beneficiaries of said estate, and that said Cheney is a

resident and inhabitant of this precinct, and the Court

has full jurisdiction in the matter; and that the probable

value of said estate at the present time does not exceed

one hundred dollars;

Now, therefore, it is ordered and adjudged that the said

Z. R. Cheney be, and he is hereby appointed administra-

tor of the estate of said Ole Linge, deceased, and that

upon his filing his bond in the sum of two hundred dol-

lars, and taking the oath, as required by law, letters of

administration be issued to said Z. R. Cheney, as adminis-

trator.

Given under my hand and the seal of the Probate

Court at Juneau, this 11th day of March, A. D., 1905,

11:30 o'clock A. M.

[Seal] H. H. FOLSOM,
Commissioner and Ex-officio Probate Judge.
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(Endorsed as follows): Estate Ole Linge. In Pro-

bate. Order Appointing Z. R. Cheney, Admin. Filed

March 11, 1905. H. H. Folsom, Com.

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true and

correct copy of the original order appointing Z. R.

Cheney administrator, as the same appears on file and

of record in my office as Probate Judge of said District

and Precinct, in the matter of the Estate of Ole Linge,

Deceased.

Witness my hand and the seal of said court at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-ofl&cio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer certified copy, certified

to by H. H. Folsom, Judge of the Probate Court, of the

petition for the appointment of Z. E. Cheney as admin-

istrator, in lieu of Emery Valentine.

(The same objection by counsel for the defendant.

Objection overruled.)

(Received in evidence as Plaintiff's Exhibit No. 5, and

reads as follows:)
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Plaintiff's Exhibit No. 5.

In the United States Commissioner's Court, Precinct of

JuneoAi.

IN PROBATE.

Before H. H. FOLSOM, U. S. Commissioner and Ex-

officio Probate Judge.

In re the Estate of OLE LINGE,

Deceased.

Petition.

The petition of Z. R. Cheney, praying to be appointed

as administrator, de bonis non, of the above-entitled es-

tate, respectfully shows:

I.

That on or about August 5th, 1903, said Ole Linge was

an inhabitant and resident of Treadwell, on Douglas Isl-

and, Alaska, and then and there died; and said Tread-

well is within the jurisdiction of this Court. That said

Ole Linge left no will and no wife or child, him surviving;

and that his only heirs at law are Nils Peter Linge and

Regina Linge, father and mother, respectively, who reside

in Valdalen, Norway, and whose ages are to the petitioner

unknown.

II.

That at the time of decedent's death, the Alaska Tread-

well Gold Mining Company of Treadwell, Alaska, owed

him about seventy-five dollars, which sum has been paid

but has been consumed on the payment of claims
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against the estate and expenses of administration as

per administrator, Valentine's report and save as above

stated said estate lias no value whatever save and ex-

cept a contingent value as follows; said Ole Linge was

killed in a casualty at the Treadwell mine and your

petitioner is of the opinion that an action will lie

against said company for negligence causing his death

and that same ought to be prosecuted, but it is impos-

sible, at this time, to state with any degree of certainty

what amount as damages a jury might allow or whether

it would allow any damages; and your petitioner allege

therefore, that, at the present time, the probable value of

said estate does not exceed seventy-five dollars, but that

it may become of greater value if said action is success-

fully prosecuted.

III.

That the said Nils Peter Linge and Regina Linge,

father and mother, respectively, of said Ole Linge, to

whom would inure the proceeds of said action, are desir-

ous of collecting from the said Alaska Treadwell Gold

Mining Company, either by suit or otherwise damages

for the death of their son, Ole Linge, and with that end

in view have appointed your petitioner as their sole at-

torney in fact, with full power and authority to sue for

and collect, compromise, adjust and settle, and upon a

settlement to receipt for all moneys due the said Ole

Linge from the Alaska Treadwell Gold Mining Com-

pany, and also to have an administrator appointed for

said estate and to collect, compromise, adjust, and to

commence and prosecute an action against said company
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for the collection of damages for the death of the de-

cedent.

IV.

That your petitioner, Z. R. Cheney, is an attorney at

the bar of this court and of the United States District

Court of Alaska, and is an inhabitant and resident of

Juneau, Alaska, within the jurisdiction of this court.

Wherefore, to the end that your petitioner may be fully

clothed under the law to collect the abovementioned claim

for damages by action or otherwise, and to execute the

power of attorney aforesaid, and that said estate may

be fully administered, he prays that he may be appointed

as such administrator of the above-named estate and let-

ters of administration be to him issued.

R. W. JENNINGS,

Attorney for Petitioner.

United States of America,

District of Alaska,—ss.

Z. R. Cheney, being first duly sworn, on his oath says:

I am the petitioner named in the foregoing petition; I

have read the same, know the contents thereof, and the

same is true as I verily believe.

Z. R. CHENEY.

Subscribed and sworn to before me this 11th day of

March, 1905.

[Seal] H. H. FOLSOM,
United States Commissioner, Ex-oflBcio Probate Judge.
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(Endorsed as follows): In the United States Commis-

sioner's Court, Precinct of Juneau. In re Estate of Ole

Linge, Deceased. Petition for Appointment of Z. R.

Cheney, Administrator. File March 11, 1905. H. H.

Folsom, Com.

U. S. of America,

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true and

correct copy of the original petition for appointment of

Z. R. Cheney as administrator, as the same appears on

file and of record in my office as Probate Judge of said

District and precinct, in the matter of the Estate of Ole

Linge, Deceased.

Witness my hand and the seal of said court at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer a paper certified to by

H. H. Folsom, being a certified copy of the oath of office

of Z. R. Cheney as administrator of the estate of Ole

Linge.

(Same objection. Objection overruled.)

Mr. COBB.—If the Court please, in addition to the ob-

jection of want of jurisdiction in the Court made to the

other papers introduced, we further object to this oath

of office because it is not made in compliance with the

statute, and is not an oath of office at all.
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(After argument.)

The COURT.—While the oath is not as ample as it

might be, I think it is sufficient to qualify him.

(Defendant excepts.)

(Oath of office received in evidence as Plaintiff's Ex-

hibit No. 6, and reads as follows:)

Plaintiff's Exhibit No. 6.

Til the United States Commissioner's Court, Precinct of

Jiinieaii, Alaska.

Before H. H. FOLSOM, U. S. Commissioner and Ex-of-

flcio Probate Judge.

In re the Estate of OLE LINGE,

Deceased.

Oath of Administrator.

United States of America,

District of Alaska,—ss.

I, Z. R. Cheney, having been appointed administrator

of the above estate being first duly sworn, on my oath

say: That I will faithfully perform the duties of my

said trust according to law.

Z. R. CHENEY.

Subscribed and sworn to before me this 13th day of

March, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Probate Judge.
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[Endorsed as follows]: In U. S." Commissioner's

Court, Precinct of Juneau. In Probate. In re Estate

Ole Linge. Oath of Office. Filed March 13th, 1905. H.

H. Folsom, Commissioner.

U. S. of America,

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true and

correct copy of the original oath of office of Z. R. Cheney,

administrator, as the same appears on file and of rec-

ord in my office, as Probate Judge of said District and

Precinct, in the matter of the Estate of Ole Linge, De-

ceased.

Witness my hand and the seal of said court at

Juneau, Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer certified copy, certified

to by H. H. Folsom, United States Commission, and

certified copy of the bond and approval of the bond of

Mr. Cheney, administrator.

Mr. COBB.—We make the same objection to this as

was made to the others, the want of jurisdiction.

(Objection overruled.)

(Received in evidence as Plaintiff's Exhibit No. 7, and

reads as follows:)
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Plaintiff's Exhibit No. 7.

In the United States Connwissioner's Court, Precinct of

Jioneau.

Before H. H. FOLSOM, U. S. Commissioner and Ex-of-

ficio Probate Judge.

IN PROBATE.

In re the Estate of OLE LINGE,

Deceased,

Administrator's Bond.

Know all men by these presents: That we, Z. R.

Cheney, as principal, and Peter Oarleson, as surety, are

held and firmly bound unto the United States of Amer-

ica, for the benefit of whom it may concern, in the penal

sum of two hundred dollars, lawful money of the United

States, for which payment well and truly to be made

we bind ourselves and each of our heirs, executors, and

administrators, firmly by these presents.

Signed and sealed this 13th day of March, 1905.

The condition of this obligation is such that whereas

the above bounden principal, Z. R. Cheney, has been

duly appointed administrator of the estate of Ole Linge,

deceased

;

Now, therefore, if the said Z. R. Cheney shall faith-

fully perform the duties of his trust according to law

and the orders of the above-entitled court, then this

obligation shall be void; otherwise to remain in full

force and effect.
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In witness whereof, we have hereunto set our hands

and seals this 13th day of March, 1905.

Z. R. CHENEY. [Seal]

PETEE CAELESON. [Seal]

United States of America,

District of Alaska,—ss.

Peter Carleson, being first duly sworn, on his oath

says: I am the surety named in the foregoing undertak-

ing and am worth double the amount of the penalty

mentioned therein over and above my debts and liabil-

ities and exclusive of property exempt from execution;

that I am a resident and freeholder of the District of

Alaska; that I am not an attorney, marshal, clerk of

any court or other officer of any court.

PETER CARLESON.

Subscribed and sworn to before me this 13th day of

March, 1905.

[Seal] H. H. FOLSOM.

In the Matter of the Estate of OLE^

LINGE.
J

Order Approving Bond.

The bond of Z. R. Cheney as administrator in the

above-entitled matter being presented for approval, and

the same being in due form of law and in accordance

with the order of this Court heretofore made;



The AlasVa Treadicell Gold Mining Company. 55

It is ordered that said bond be approved aud filed in

the above-entitled matter.

Dated, March 13, lOOS.

[Seal] H. H. FOLSOM,

Probate Judge.

U. S. of America,

District of Alaska,

Precinct of Junean,—ss.

I hereby certify that the foregoing is a full, true

aud correct copy of the original bond of Z. R. Oheney

as administrator, and order approving said bond, as the

same appears on file and of record in my office as Pro-

bate Judge of said District and Precinct, in the mat-

ter of the Estate of Ole Linge, Deceased.

Witness my hand and the seal of said Court at Juneau,

Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. SI Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

Mr. JENNINGS.—I now offer, if the Court please, a

paper certified to by H. H. Folsom, U. S. Commissioner

and Ex-officio Judge of Probate for this Precinct, the

same being certified copy of letters of administration,

issued March 13, 1905, of Z. E. Oheney, administrator

of the estate.

(Counsel for defendant objects to introduction of let-

ters of administration for the reason that the Court

purporting to grant them had no jurisdiction of the es-

tate, and that the jurisdiction vested in the Probate
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Court at Douglas Island; for the further reason that the

jurisdictional facts, as required by statute to be in the

pleadings on which the complaint is based are not stated

in the pleadings in the case; for the further reason that

letters of administration of E'mery Valentine were not

revoked before the appointed of Z. R. Cheney as ad-

ministrator, as required by the statute.)

(After argument.)

The COURT.—^ly personal idea of the point raised

by the defendant is that it is rather well taken, but I

have not a clear recollection of the cases that I know ex-

ist on the subject, and, inasmuch as the plaintiff seems

to have the best of the authority, I will overrule the

objection.

(To which the defendant excepted.)

Mr. COBB.—I will ask leave at this time, there will

be a lot more objections along- this line, when I dis-

cover further authorities bearing upon that question,

I will ask leave to present them at that time.

The COURT.—Very well.

Mr. JENMNGS.— I understand the letters are ad-

mitted.

The COURT.—Yes.

(Received in evidence as Plaintiff's Exhibit No. 8, and

reads as follows
:)
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Plaintiff's Exhibit No. 8.

In the United States Coininismjner's Court, Precinct of

Jwneau.

Before H. H. FOLSOM, U. S. Commissioner and Ex-

officio Probate Judge,

IN PROBATE.

In re the Estate of OLE LINGE,

Deceased.

Letters of Administration.

District of Alaslca^

Precinct of Juneau,—ss.

Know ye, that it appearing to the undersigned com-

missioner aforesaid that Ole Linge has died intestate,

leaving at the time of his death property in this Dis-

trict and that there is now property or assets of his es-

tate in this District unadministered upon; said commis-

sioner has duly appointed Z. R. Cheney administrator of

the estate of said Ole Linge, deceased, this, therefore

authorizes the said Z. E. Cheney to administer the es-

tate of said Ole Linge, deceased, according to law.

In testimony whereof, I have hereunto set my hand

and seal of the Probate Court of Juneau, Alaska, this

13th day of March, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Probate Judge.
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[Endorsed as follows] : In the U. S. Commissioner's

Court, Precinct of Juneau. In Probate. In re Estate

of Ole Linge, Deceased. Letters of Administration.

Filed March 13, 1905. H. H. Folsom, Com.

U. S. of America,

District of Alaska,

Precinct of Juneau.

I hereby certify that the foregoing is a full, true

and correct copy of the original letters of administra-

tion of Z. K. Cheney, as the same were issued by me and

appear on file and of record in my office as Probate

Judge of said District and Precinct, in the matter of

the estate of Ole Linge, deceased.

Witness my hand and the seal of said Court at

Juneau, Alaska, this 26th day of June, 1905.

[Seal] H. H. FOLSOM,

U. S. Commissioner and Ex-officio Judge of Probate for

said District and Precinct.

(Plaintiff's Exhibit No. 8, Second Trial. Received.

H. M. L.)

The Court took judicial notice that

(I) On the dates mentioned in the certificates of

copies attached to plaintiff's said exhibits, and on the

dates mentioned in said exhibits themselves, the said

H. H. Folsom was the U. S. Commissioner and Ex-of-

ficio Probate Judge of Juneau Commissioner Precinct,

by due appointment of this C^urt, made in pursuance of

statute, and that the signature and seal attached to

each and every of said certified copies is the genuine

signature and seal of said H. H. Folsom, as such officer.
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(II) That the said Folsom was such Commissioner

and Probate Judge at the time of the making of the

order found in Journal "C," at page 50, and that at said

time said Juneau Commission Precinct was an adjoining

Precinct to Douglas Island Precinct mentioned in said

order.

(III) That on the dates of the orders of said Fol-

som purporting to remove said Valentine (to wit, March

4, and March 11, as shown by Plaintiff's Exhibits 3 and

4 herein), and on the date of his order purporting to

appoint plaintiff as administrator of the estate of Ole

Linge, as shown herein by plaintiff's exhibits, Douglas

Island was in the Juneau Commissioner Precinct.

(IV) That neither at nor before the trial hereof was

there any rule or practice of this court prescribing the

time when transcripts on appeal from Probate Courts

should be filed in this court, or making such appeals a

supersedeas nor in any manner relating to said appeal.

The foregoing was all the evidence of any character

introduced by plaintiff or offered by him, affecting or

in any way relating to the questions of said Folsom's

jurisdiction, the removal of said Valentine, the appoint-

ment of said Cheney, as administrator, or the capacity

of plaintiff to sue and maintain this action, and none of

said evidence was afterward or at all withdrawn,

stricken out or modified or asked by either party to be

withdrawn, stricken out or modified.

Plaintiff then immediately introduced further evi-

dence and such "further evidence" tended to prove all

the allegations of the complaint other than those al-
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legations relating to the matters just mentioned; such

"further evidence" had no bearing upon and did not

relate to or affect in any manner any of the points

mentioned in the motion in arrest of judgment or in

the decision or the opinion of the Court on said motion

or on the capacity of the plaintiff to sue.

Said ^'further evidence" having been introduced, plain-

tiff rested the evidence in chief.

Defendant made no motion for a nonsuit, or other-

wise, but proceeded at once to the development of his

case, as follows:

Mr. COBB.—The defendant first offers in evidence the

order of appointment of Emery Valentine as adminis-

trator of the estate of Ole Linge, deceased, made by

G. M. Irwin, U. S. Commissioner and Probate Judge on

the 2ilst day of August, 1908.

(Objected to by counsel for the plaintiff as incompe-

tent, irrelevant and immaterial.)

(Objection overruled. Exception allowed.)

(Eeceived in evidence as Defendant's Exhibit "A,"

and reads as follows:)
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Defendant's Exhibit "A."

In the United States Commissioner's Court for the Dis-

trict of Alaska^ Division No. 1, at Doiujlas.

IN PROBATE.

In the Matter of the Estate of OLE"

LINGE,

Deceased.^

Order of Appointment of Administrator.

This cause coming on regularly at this time to be

heard upon the application of Emery Valentine for ap-

pointment as administrator of the Estate of Ole Ldnge,

deceased, and it appearing to the Court that Ole Linge

died intestate in the town of Treadwell, in the Dis-

trict of Alaska, and the said deceased left no kin in the

District of Alaska, nor any will, and it appearing neces-

sary that there should be a proper person to care for

the property of the said deceased, and it appearing to

the Court that Emery Valentine is a competent and suit-

able person to act as such administrator, it is there-

fore adjudged and ordered by the Court that Emery

Valentine be and is hereby appointed administrator of

the estate of Ole Linge, deceased, when he shall have

filed his bond in the sum of four hundred (POO.OO) dol-

lars with approved surety, and shall have talien the

oath of his ofQce.

Given this 24th day of August, 1903.

[Seal] G. M. IRWIN,

United States Commissioner and Probate Judge.
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United States of America,

District of Alaska,—ss.

I hereby certify tliat the foregoing is a true, correct

and complete copy of the original order appointing

Emery Valentine administrator of the Estate of Ole

Linge, Deceased, now on file in the Probate Court for

Juneau Precinct, District of Alaska, in the matter of

the Estate of Ole Linge, Deceased.

Witness my hand and official seal this 29th day of

June, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge for Juneau

Precinct, Alaska.

Mr. COBB.—I now offer in evidence the bond of Emery

Valentine as administrator.

(Objected to by counsel for the plaintiff as irrelevant,

immaterial and incompetent.)

(Objection overruled. Exception allowed.)

(Received in evidence as Defendant's Exhibit "B,"

and reads as follows:)
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Defendant's Exhibit "B"—Second Trial.

In the United kitates Commissioner's Court at Douglas

City, Alaska.

IN PROBATE.

In the Matter of the Estate of OL^"

LINGE, \.

Deceased

Bond.

Know all men b}' these presents, that we, E. Valen-

tine, principal, and E. P. Nelson, and L. Goldburg, sure-

ties, are held and firnil^^ bound to the United States in

the sum of four hundred dollars, lawful money of the

United States of America, to be paid to the said United

States, for which payment well and truly to be made,

we bind ourselves, our and each of our heirs, executors

and administrators, jointly and severally, firmly by

these presents.

Sealed with our seals, and dated this 24th day of

August, 1903.

The condition of this obligation is such that, whereas,

by an order of the Probate Court of Douglas City, duly

made and entered on the 24th day of August, 1903, the

above-bounden E. Valentine, in the matter of the Es-

tate of Ole Linge, deceased, was appointed administra-

tor of the estate of said Ole Linge, deceased, and let-

ters of administration were directed to be issued to him

upon his executing a bond according to law, in the said

sum of four hundred dollars.
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Now, therefore, if the said E. Valentine, as such ad-

ministrator, shall faithfully execute the duties of the

trust according to law, then this obligation to be void;

otherwise to remain in full force and effect.

Signed, sealed and delivered this 24th day of August,

A. D. 1903.

E. VALENTINE.

E. P. NELSON.

L. GOLDBEEG.

United States of America,

District of Alaska,—ss.

E. P. Nelson and L. Goldberg, the sureties whose

names are subscribed to the above bond, being each

duly sworn, says, that he is a resident and householder

in said District, and is worth the sum of four hundred

dollars, over and above all his just debts and liabilities

exclusive of property exempt from execution.

E. P. NELSON.

L. GOLDBEEG.

Subscribed and sworn to before me this 24th day of

August, A. D. 1903.

G. M. lEWIN,

Notary Public in and for Alaska.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, correct

and complete copy of the original bond of Emery Val-

entine, as administrator of the estate of Ole Linge, de-
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ceased, now on file in the Probate Court for Juneau Pre-

cinct, District of Alaska, in the matter of the estate of

Ole Linge, deceased.

Witness my hand and official seal this 29th day of

June, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge for Juneau

Precinct, Alaska.

Mr. COBB.—We next offer in evidence the oath of of-

fice of Mr. Valentine.

( Objected to by counsel for the plaintiff as irrelevant,

immaterial, and incompetent, and burdening the rec-

ord.)

(Objection overruled. Exception allowed.)

(Received in evidence as Defendant's Exhibit "C,"

and reads as follows:)

Defendant's Exhibit "C"—Second Trial.

United States of America,

District of Alaska,—ss.

I, E. Valentine, do solemnly swear that I will faith-

fully perform, according to law, the duties of adminis-

trator of the estate of Ole Linge, deceased.

E. VALENTINE.

Subscribed and sworn to before me this 24th day of

August, 1903.

G. M. IRWIN,

U. SI Com. and Notary Public.
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United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, correct

and complete transcript of the record and of the whole

thereof, as the same appears of record in Probate Keg-

ister of the Precinct of Juneau, Alaska, on page 95,

thereof.

Witness my hand and official seal this 6th day of

July, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge, Juneau

Precinct, Alaska.

Mr. COBB.—We next offer in evidence certified copy

of the exceptions from the lower court to the order made

on March 4, 1905, as a basis of appeal.

Mr. JENNINGS.—If the Court, please, we object to

these exceptions on the ground that they are incompe-

tent, irrelevant and immaterial to any issue in the case;

and for the further reason that it is not shown that the

exceptions taken constitute a supersedeas on the ap-

peal, or continue the administrator in office after the

order of the Court removing him; and for the further

reason that it is not shown that they have been served

upon us or anything having been done with them.

The COURT.—State the purpose for which you offer

it.

Mr. COBB.—I expect to follow it up by evidence show-

ing that that appeal is still pending not disposed of.
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The COURT.—I will admit it subject to a motion to

strike.

(Received in evidence as Defendant's Exhibit "D,"

and reads as follows:)

Defendant's Exhibit ''D"—Second Trial.

In the United States Commissioner's Court for Alaska,

Juneau Precinct.

IN PROBAJTE.

In the Matter of the Estate of OLE"!

LINGE,

Deceased. ^

Exceptions.

Now comes Emery Valentine and excepts to the or-

der of the Court herein dated March 4th, 1905, wherein

the Court orders that the said Emery Valentine be and

is hereby removed as said administrator, and providing

further that the said administrator might in lieu of such

removal resign on or before March the 11th; and also

to the order of March the 11th, removing said Valentine

as administrator herein, and revoking his letters of

administration upon the following grounds, to wit:

First.—Said order is erroneous in that there was no

proof, and no finding of the Court, that the petitioners,

Nils P. Linge and Reginald Linge are related in any

manner to the deceased or have any interest in the es-

tate so as to entitle them to be heard herein.
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Second.—That part of the order of March 4, 1905, re-

citing "that said Valentine has been unfaithful to and

negligent of his trust to the probable loss of said peti-

tioners and that petitioners will suffer irreparable in-

jury and damage unless the said Valentine be removed,"

is wholly unsupported by the evidence and is contrary to

the decision of the Court as announced in passing upon

the evidence.

Third.—There was no evidence tending to prove any

such state of facts as would authorize the Court to

remove the said Valentine as administrator.

Wherefore, said Emery Valentine, does hereby appeal

from said orders to the Honorable, the United States

District Court of Alaska, Division No. 1, and files this,

his exceptions to the said orders, and prays that a tran-

script of all files, papers and evidence pertaining to

such evidence be made and forwarded to the clerk of

the said District Court.

JOHN B. DENNY,

Attorney for Administrator.

[Endorsed as follows] : Original. In the Commission-

er's Court for the District of Alaska, Division No. 1, at

Juneau. In the Matter of the Estate of Ole Linge,

Exceptions. Filed March 14, 1905. H. H. Folsom, Com.

United States of America,

District of Alaska,—ss.

I hereby certify that the foregoing is a true, correct

and complete copy of the exceptions of Emery Valentine

to removing him as administrator of the estate of Ole
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Linge, deceased, now on file in the Probate Court for

Juneau Precinct, District of Alaska, in the matter of the

estate of Ole Linge, deceased.

Witness my hand and official seal this 29th day of

June, 1905.

[Seal] H. H. FOLSOM,

Commissioner and Ex-officio Probate Judge for Juneau

Precinct, Alaska.

Mr. C. C. PAGE, a witness for the defendant, being

first duly sworn, on oath testified as follows:

Direct Elxamination.

Mr. OO'BB.-^Q. State your name.

A. C. 0. Page.

Q. Where do you reside? A. Juneau, Alaska.

Q. Have you any official position at the present

time? A. I have.

Q. State what it is.

A. Clerk of the District Court, Division Number One.

Q. Of this court? A. Yes, sir.

Q. As such clerk, have you the custody of the files

and papers in the suits pending here?

A. I have.

iQ. I will ask you to turn to your docket to cause No.

446-A. From your docket can you testify as to whether

that case was brought in this court or is appealed?

(Objected to by counsel for the plaintiff until it is

shown what case 446-A is.)
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(Testimony of O. C. Page.)

The COURT.—He asks if he can testify if it was

brought in this court.

A. Yes, sir.

Mr. OOBB.—^State whether or not it was brought orig-

inally in this court or as an appeal.

Mr. JENNINGS.—I object to that. It calls for a con-

clusion of the witness whether it was brought as an ap-

peal. It is not for the clerk to say whether such and

such a thing was appealed or not.

The OOUET.—You may state what the docket says.

A. The docket says that in 446-A the case is entitled

In re Ole Linge, deceased. The first entry is June, 1905,

which reads, ^'transcript on appeal filed."

Mr. JENNINGS.—What date?

A. June 2d, 1905.

Mr. COBB.—Do you know what court that transcript

was sent up from?

(Objected to by counsel for the plaintiff as incompe-

tent, irrelevant and immaterial. The dockets will show

for themselves.)

(Objection sustained.)

Mr. JENNINGS.—It is a question that might be ma-

terial as to whether it is a peace or any other oflBcer or

who brought the papers there to file them.

The COURT.—It seems to me it does not make any

difference who brought them up, does it?
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(Testimony of 0. 0. Page.)

Mr. JENNINGS.—If you examine the statute, I think

it does.

The COURT.—He asks what Court it came from.

Mr. JENNINGS.—I withdraw the objection.

Mr. COBB.—Q. Do you know what court it came

from ?

A. I can only testify as to what the record shows

from the papers.

Q. What court did it come from?

A. The transcript on appeal is entitled, "In the Uni-

ted States Commissioners' Court, Precinct of Juneau,

in Probate."

Q. Is this the original transcript sent up?

A. Yes, sir.

Ctoss-examination.

Mr. JENNINGS.—I understood you to give the date

June what? A. June 2d, 1905.

Q. That is the first date in the docket?

A. Yes, sir.

Q. June 2d, 1905? A. Yes, sir.

Mr. JENNINGS.—That is all.

Mr. COBB.—For the purpose of identification I will

now ask to read into the record the transcript of this

case No. 446-A, unless counsel will admit it is the same

ease in which they introduced certified copies of their

record.
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Mr. JENNINGS.—Yes, we will admit that this paper

was filed in the clerk's office.

Mr. COBB.—And that this is the same case as the one

in which you have introduced certified copies of the ap-

pointment of Mr. Cheney.

Mr. JENNINGS.—Yes, the same case In re Ole Linge,

deceased, in the Probate Court at Juneau.

The COURT.—That is in which Mr. Cheney is now ad-

ministrator?

Mr. JENNINGS.—Yes.

The foregoing after the words "but proceeded to

once to the development of its case as follows" is all

the evidence introduced by defendant or offered by it,

affecting, or in any way relating to, the questions of

said Folsom's Jurisdiction, the appointment or removal

of said Valentine, the appointment of said plaintiff as

administrator or the capacity of plaintiff to sue and

maintain this action and none of said evidence was af-

terwards or at all added to, withdrawn, stricken out

or modified in any way or asked to be added to, with-

drawn, stricken out or modified.

After defendant had introduced the evidence afore-

said it then immediately introduced further evidence

in the case and such further evidence related solely to,

the matters of defense not involved in the question of

plaintiff's capacity to sue. Said "further evidence had

no bearing upon and did not relate to the question of

plaintiff's capacity to sue nor to any of the points or
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grounds set up in the motion in arrest of judj^ment or

in the decision or opinion of the Court on said motion.

Defendant then immediately rested the evidence.

Plaintiff then immediately introduced evidence in rebut-

tal of defendant's evidence, but he introduced nothing in

rebuttal at all affecting or relating to the question of his

capacity to sue or to any of the matters or points set

forth in the motion in arrest of judgment or in the deci-

sion or opinion of the Court on said motion.

Both sides then immediately finally rested the evi-

dence.

Defendant then immediately made the following mo-

tion:

"Now comes the defendant by its counsel, the evi-

dence being closed and both parties having rested, and

moved the Court to instruct a verdict for the defendant

for the following reasons:

1st. The evidence conclusively shows that the plain-

tiff has no capacity to maintain this suit for it appears

that one Emery was the duly appointed, qualified and

acting administrator of the estate of Ole Linge, de-

ceased, at the time of the filing of the petition by Z. B.

Cheney for his removal, that such appointment was

made by the U. S. Commissioner and Probate Judge for

Douglas Island, Alaska; that the pretended order of re-

moval of said Valentine was made by H. H. Folsom,

U. S. Commissioner and Probate Judge at Juneau, and

at such time of such pretended removal said Probate

Court at Juneau had no jurisdiction of the case; that

appointment of Z. R, Cheney, the plaintiff, as adminis-
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trator of the estate of Ole Linge is void because said

H. H. Folsom had no jurisdiction of the case, because

the letters of administration of Eluery Valentine had

never been revoked and because an appeal was taken

and is still pending in this Court from the pretended

order removing the said Valentine, and the said H. H.

Folsom had no jurisdiction to appoint the said Z. K.

Cheney until said appeal had been heard and disposed

of.

2d. Because there is no evidence tending to show that

said defendant was guilty of negligence in using an un-

safe or unsuitable cable for hoisting the skip.

3d. Because there is no evidence tending to show

that the defendant was guilty of negligence in failing

to put a reasonably safe and suitable bulkhead in the

shaft beneath the skip.

4th. The evidence conclusively shows that the sheave

wheel, the breaking of which was the primary cause of

the accident, was a reasonably safe and suitable ap-

pliance for the purposes for which it was being used.

5th. The evidence fails to show causal connection

between the alleged defects in the sheave wheel and

the accident which resulted in the death of plaintiff in-

testate.

6th. The evidence conclusively shows that the place

in which plaintiff's intestate was at work was as safe

as it could reasonably be made and that defendant dis-

charged its whole duty to the said intestate in that be-

half.
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The COUTJT.—The motion for direction of verdict is

denied and the defendant is allowed an exception.

Thereupon, the defendant, by its counsel, before the

argument began, requested, in writing, that the Court

instruct the jury as follows: "There is no evidence in

this case which would support a verdict for the plain-

tiff and you will therefore return a verdict for the de-

fendant," which instruction was, by the Court refused,

to Vviiich ruling of the Court the defendant then and

there excepted.

Tlie case Avas then argued to the jury by plaintiffs'

counsel. Counsel for defendant refused to argue to the

jury.

The jury was then charged by the Court and among

other things the Court charged as follows: "The Court

charges you that, as a matter of law, said plaintiff has

shown that he is the duly appointed, qualified and act-

ing administrator of the estate of Ole Linge, and as

such he has full capacity to sue herein for the benefit

of said estate"; to which instruction the defendant, by

its counsel, then and there excepted "because not the

law under the undisputed facts in evidence," and "be-

cause the evidence shows that Emery Valentine is such

administrator and the pretended appointment of Z, E.

Cheney is void." The Court also charged the jury on the

other issues in the case, as made by the pleadings, but

the above last-mentioned instruction was the only in-

struction at all relating to the matter of plaintiff's ca-

pacity to sue and maintain this action. The jury duly

returned into court their verdict, as follows: "We, the
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jury in the above-entitled cause, do find for the plaintiff

and assess the amount of his recovery at the sum of

(110,000.00) ten thousand dollars. A. Ferte, Foreman";

'which said verdict was duly received and filed herein

without objection, although defendant's counsel was

present at the time.

Within the time allowed by law defendant filed its mo-

tion for a new trial, as follows:

"Oomes now the defendant by its attorneys, and

moves the Court to set aside the verdict of the jury here-

in and grant a new trial hereof, for the following rea-

sons, to wit:

1st. Because the Court erred in denying the motion

of the defendant to instruct the jury to return a verdict

for defendant.

2d. Because the Court erred in instructing the jury

that Z. R. Cheney was the duly appointed, qualified ad-

ministrator of the estate of Ole Linge, deceased, and

had full capacity to maintain this suit.

3d. The verdict of the jury is excessive in amount

and was manifestly rendered under the influence of pas-

sion and prejudice.

4th. The verdict of the jury is manifestly based upon,

and vitiated by, the argument of counsel for plaintiff

to the effect that defendant company was owned by the

Rothschild of England and that the full amount prayed

for would not amount to one per cent of its annual in-

come and other extraneous matters of a similar nature."

And on the same day and at the same time defendant

filed its motion in arrest of judgment as follows:
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"Now comes the defendant by its attorneys, and

uaoves the Court to arrest the judgment herein and for

cause shows:

That it conclusively appears from the evidence here-

in that the plaintiff, Z. Ki, Cheney, has no capacity to

maintain this suit, in that he is not the duly appointed,

qualified acting administrator of the estate of Ole Linge,

deceased; for that the evidence shows conclusively that

the pretended appointment of Z, E. Cheney, adminis-

trator aforesaid, was made by H. H. Folsom, U. S. Com-

missioner and Probate Count at Juneau, in the month of

March, 1^05, that on Augustl 24th, 1903, the Probate

Court for Douglas Island, Alaska, having full jurisdic-

tion so to do appointed one Emery Valentine as such

administrator, and that the Probate Court at Juneau,

never acquired jurisdiction of the said probate proceed-

ing; that the pretended appointment of Z. R. Cheney

was void. It further appears that the pretended order

made by the said H. H. Folsom, pretending to remove

the said Valentine as such administrator has been ap-

pealed from and the appeal is still pending and the said

order was thereby suspended and the preifended ap-

pointment of said Cheney is therefore void; and it

further appears that the letters of administration of

said Valentine have never been revoked."

Said motions were presented and argued at one and

the same time and on the 12th day of March, 1906, the

Court denied said motion for a new trial and denied the

motion of the plaintiff for judgment on the verdict then
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made in open court, sustained the motion of defendant

in arrest of judgment and dismissed the action.

Said order of the Court is as follows:

"Whereas, this matter came on to be heard upon de-

fendant's motion for a new trial and upon its motion

in arrest of judgment, which motions were filed and

argued at one and the same time, and

Whereas, it appearing to the Court that defendant's

motion for a new trial was made upon four grounds, to

wit:

1st. Because the Court erred in denying the motion

of the defendant to instruct the jury to return a verdict

for the defendant.

2d. Because the Court erred in instructing the jury

that Z. E. Cheney, was the duly appointed, qualified ad-

ministrator of the estate of Ole Linge, deceased, and

had full capacity to maintain this suit.

3d. The verdict of the jury is excessive in amount,

and was manifestly rendered under the influence of pas-

sion and prejudice.

4th. The verdict of the jury is manifestly based upon

and vitiated by the argument of counsel for the plain-

tiff, to the effect that defendant company was owned

by the Rothschilds of England, and that the full amount

prayed for would not amount to one per cent of its an-

nual income, and other extraneous matters of a similar

nature.

And whereas, in the opinion of the Court, neither the

said first, third nor fourth grounds as set forth are suffi-

cient as a basis for a new trial, and,
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Whereas, in the opiniou of the Court, the second

ground is also insufficient as the basis for a new trial,

for the reason that, while it appears to the CJourt that

plaintiff has no capacity to bring or prosecute this ac-

tion, plaintiff has stated in open court that he has no

further evidence to offer upon the question of his ca-

pacity to sue, and in view of these facts, it appearing

that a new trial granted upon this ground would involve

endless expense to the parties hereto and uselessly oc-

cupy the time of the Court, and in all :things would be

futile and without avail to finally determine the issues

In this action, and,

Whereas, it further appearing to the Court that the

defendant has well taken the grounds set forth in his

motion in arrest of judgment, to wit, that plaintiff is

without capacity to bring this action for the reason,

that

First, that H. H. Folsom, the U. Sl Commissioner and

Ex-officio Probate Judge of the Juneau Precinct, under

whose order Emery Valentine was removed as adminis-

trator of the estate of Ole Liuge, deceased, and this

plaintiff was appointed as such administrator, was with-

out jurisdiction in the matter; and.

Second, that even had such Commissioner and Ex-

officio Probate Judge been vested with such jurisdiction,

he failed to create a vacancy in said administration

when he attempted to remove the said Valentine, in

that the order did not in terms revoke the letters there-

fore issued to the said Valentine; and,
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Whereas, plaintiff in open court moves for judgment

on the verdict herein,

Now, therefore, it is ordered that defendant's motion

for a new trial be, and it hereby is, denied, to which

order defendant excepts and such exception is allowed.

It is further ordered that plaintiff's motion for judg-

ment on the verdict be, and it is hereby denied, to which

order plaintiff excepts and such exception is allowed,

and.

It is further ordered that defendant's motion in ar-

rest of judgment be, and it hereby is granted, to which

order plaintiff excepts, and such exception is allowed,

and.

It is further ordered that this action be, and it hereby

is dismissed."

Done in open court this 12th day of March, 1906.

ROYAL A. GUNNISON,
District Judge.

[Endorsed]: 410-A. In the District Court for the Dis-

trict of Alaska, Division No. One, at Juneau. Z. R.

Cheney, as Admr. of the Estate of Ole Linge, Deceased,

Plaintiff, vs. The Alaska Treadwell Gold Mining Cb., a

Corporation, Defendant. Order in Arrest of Judgment

and Dismissing Action. Filed Mar. 13, 1906. C. C.

Page, Clerk. By D. C. Abrams, Deputy.

—which said order was, by the Court filed herein, and

thereafter the Court rendered and entered final judg-

ment herein, dismissing this action with costs. And on,

to wit, the 12th day of March, 1906, the Court made and

filed its opinion herein, as follows:
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In the District Court for the District of Alaska, Division No.

1, at Jmieaii.

Z. R. CHENEY, as Administrator of^

the Estate of OLE LINGEi, Deceased,

Plaintife,/

^®-
)

No. 410-A.

ALASKA TEEADWELL GOLD MIN

ING COMPANY (a Corporation),

Defendant.

,

Opinion.

(Motion for New Trial. Motion in Arrest of Judg-

ment.)

Z. E. CHENEY, Esq., in Person, and B. W. JEN-

NINGS, Eteq., for Plaintiff.

MALONY & COBB, for Defendant.

GUNNISON, District Judge.—The motion for a new

trial and that in arrest of judgment were duly filed and

argued herein. The second ground upon which defend-

ant bases its motion for a new trial is identical with

that upon which it relies in its motion in arrest of judg-

ment. This ground will be considered after the other

ground assigned as reasons for a new trial has been ex-

amined.

The first! is, "Because the Court erred in denying the

motion of defendant to instruct the jury to return a ver-

dict for the defendant." The plaintiff urges that under

this, the Court may not consider the question as to

whether or not the evidence was insufficient to support
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the verdict. It is unnecessary to enter into an extended

consideration of the cases cited by counsel for either

I>arty, because, in the opinion of the Court, plaintiff's

position was well taken under Sees. 226 and 229 of Title

II, of Chap. 786, L. 1900, 31 U. S. St. at L., 366, (Alaska

Code of Civil Procedure). The latter section (229) de-

clares with great clearness, that,

"In all cases of motion for a new trial, the grounds

thereof shall be plainly specified, and no cause of new

trial not so stated shall be considered or regarded by

the Court. * * *"

The ground stated in the motion does not specify the

reason relied upon therein to be the insufficiency of evi-

dence to justify the verdict. On the contrary, it is

charged that the Court "erred in denying the motion"

to direct a verdict. And though, when arguing upon

this ground, defendant's counsel discussed the suffl-

cieney of the evidence as well as questions of law, the

Court is of the opinion that under sec. 22!6, this assign-

ment must be deemed to have reference to error in law,

for the reason that it does not plainly specify that it

is aimed at the insufficiency of the evidence. The ques-

tion of law urged thereunder is the same as that urged

in the second ground and will therefore be discussed in

connection therewith.

But in the event that the contention of plaintiff had

not been well taken and that the evidence should have

been considered on these motions, the result would liave

been no different, for the mind of the Court, expressed

on the trial, in ruling on the motion for a directed ver-
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diet, has not changed. There then appeared to the

Court to be a clearly defined question of fact which

should he submitted to the jury. And while the weip;ht

of evidence upon that question might be not have ap-

pealed to the C^urt as it evidently did appear to the

jury, the question as to the weight of testimony was

for the jury to determine and not for the Court. The

Court refused to direct a verdict on the ground of in-

sufficiency of evidence, and were that question properly

before the Court on this motion, the ruling of the prior

occasion would not be changed at this time.

The third reason assigned for a new trial is that,

''The verdict of the jury is excessive in amount and

was manifestly rendered under the influence of passion

and prejudice."

The jury returned a verdict for the plaintiff in the

sum of 110,000.00. Under section 353, of Title II, Chap.

786, L. 1900, 31 U. Si S. at L. 392 (Alaska Code of

Civil Procedure), this was the maximum amount that

could be returned in an action of this kind. Btit de-

fendant contends that amount to be excessive and that

the verdict was rendered under the influence of passion

and prejudice. The quantum of damages in this, as in

most cases, is intimately blended with questions of fact

and must be arrived at from the facts in evidence. It

was a question for the jury.

1 Sedg. on Dam., 19. If the verdict be excessive, the

power to disturb it rests in the discretion of the Court.

"But this discretion does not supplant that of the jury."

The Court must decide whether there is enough evidence
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to support the verdict, and if there is sufficient, the dis-

cretion of the Cburt ceases.

3 Sedg. on Dam., Sec. 1321. If the evidence is such

as to satisfy the mind of the Court, that the jury has

not ahused its powers, then the Court being loth to in-

terfere with the findings of the jury, should not disturb

it. 8 Am. & Eng. Ency., 2d ed., 630-1. Ross vs. R. R.,

44 Fed. 44. Dwyer vs. St. L. and S. F. R. R., 52 Fed.

87. Ai consideration of the evidence of the age, habits,

earnings and savings of Ldnge indicates that, while the

verdict is larger that the Court would have voted for,

had it been a juror trying the case, the verdict is not

excessive.

The damages which the law contemplates, in provid-

ing the right of action, are by way of compensation to

those injured; not as a punishment of the party re-

sponsible for the injury. In the eyes of the law, the

estate has been injured 'by the death of Linge. If the

death of Linge and the consequent injury to the estate

are due to the negligence of the defendant, then the

defendant must compensate the estate for the injury

which its negligence has caused. But by what rule

shall that compensation be fixed? Linge, at the time

of his death, was twenty-five years of age. The Ameri-

can Mortality Tables fix the life expectancy of a man

of that age at thirty-eight years. Is the test what

Linge would have earned in those thirty-eight years, or

what he would have saved? The very theory of com-

pensatory damages determines that, I think. His es-

tate could profit only by the net result of his labor, or
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in other words what he would save in that tinio must

be the test. I am aware that the courts of this country

are not unanimous upon this suibject; but the weight of

authority and reason seems to support this view, Ross

vs. Texas & Pac. Ry. Co., 44 Fed. 44. The only evidence

of his savings is that in eight months Linge sent to

Norway |1430i.0'0'. At this rate his savings would

amount to over |G0.00' per month. His wages being

about f3.50 per day, on this basis, an estimate shows

an annual saving of something like |300.00, or during

his life expectancy of more than |ilO,000.0{), the amount

of the verdict.

These figures are merely an application of the above

test to the case at bar, in order to ascertain if the ver-

dict be excessive. As was said by the Supreme Court

of Oregon, in Oarleson vs. The Oregon S. L. Ry. Co.,

28 Pac. 497,

"Nor do we think any rule can be laid down in this

class of cases iby which the damages can be ascertained

with even approximate mathematical certainty. As

we have indicated before, the amount must depend very

much on the good sense and sound judgment of the jury

and upon the facts in each particular case."

See, also, Gaither vs. R. R. Co., 27 Fed. 546.

And now what of the passion and prejudice charged?

While it is a well known fact that in many cases where

a corporation is on one side and an individual on the

other, juries are wont to favor the individual, the Ck)urt

cannot say that in the case at bar the jury exceeded its
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powers and rendered a verdict in excess of that which

the evidencce warranted. This being true, the jury

could not have been influenced by passion or prejudice.

The fourth ground is that,

"The verdict of the jury was manifestly based upon

and vitiated by the argument of counsel for the plain-

tiff to the effect that defendant company was owned by

the Eothschilds of England" and "that the full amount

prayed for would not amount to one per cent of its

annual income and other extraneous matters of a simi-

lar nature."

The Court does not think this ground to be well taken

in view of the evidence, as just considered, and the situ-

ation at the time of the trial. After counsel for plain-

tiff made the remark, as charged by the defendant, coun-

sel excepted thereto. Not only did counsel for plain-

tiff withdraw the statement and request the jury not

to consider it, but the Court both at the time, and in

its charge, emphatically instructed the jury that it must

disregard that and all other remarks of counsel which

were not borne out by the evidence. The practice of

injecting remarks of that character into arguments be-

fore the jury is all too prevalent at this bar, and is

most pernicious. The Ciourt has repeatedly cautioned

various counsel upon this subject, pointing out the im-

propriety and unfairness of it. No permanent good

can come of it. A perversion of justice always results,

and theibar should cease to follow it. In this instance,

however, the statement of counsel for plaintiff and the

instruction of the Court were such that it would be im-
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proper to set the verdict aside. Certainly is this true

when the evidence as to the earning capacity, life ex-

pectancy, etc., are sufficient in themselves to support

the verdict. This ground then cannot avail to secure

a new trial, however great may have been the unfair-

ness and impropriety of the language used.

Having disposed of the third and fourth grounds of

the motion, let us consider the second reason which,

as I have stated is similar to the first, and which is

advanced both for a new trial and for the motion in

arrest of judgment. The reason is stated as follows:

"Because the Court erred in instructing the jury that

Z. R. Cheney was the duly appointed, qualified admin-

istrator of the estate of Ole Linge, deceased, and had

full capacity to maintain this suit."

To the mind of the Court, this is the most serious

question raised by the defendant. In it are a series

of questions arising from the resignation of a commis-

sioner, and the abolition of a commissioner's precinct,

and the subsequent acts of another commissioner sit-

ting as a Probate Judge. The facts are these.

On the 5th day of August, 1908, Ole Linge was killed

in an accident at the bottom of a shaft in the Tread-

well mine on Douglas Island, Alaska. At the time of

Linge's death, and until the 31st day of August, 1903,

Douglas Island comprised a Commissioner's Precinct,

which under Sec. 768, Title II, of Chap. 786 L. 1900, 31

U. S. SL at L. 452, constituted the precinct of the Pro-

bate Court. The Commissioner's Court and the Pro-

bate Court were presided over by G. M. Irwin, the then
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duly qualified and acting U. S. Commissioner and Ex-

offic'io Probate Judge for the Douglas Precinct. With-

in a few days after Linge's death, one Einery Valentine

made an application to the Douglas Island Probate

Court for letters of administration upon his estate.

Valentine was appointed administrator and letters

were duly issued to him. Shortly thereafter G. M. Ir-

win resigned as U. S. Commissioner and Ex-officio Pro-

bate Judge, and the Douglas Island Commissioner's

Precinct was, by an order of the District Judge dated

Aug. 25, 1903, abolished. The order was as follows:

It appearing to the satisfaction of the Court that the

public interests demand and that the convenience of

the people require, that the Commissioner's Precinct,

shall be discontinued; It is therefore ordered by tiie

Court that said precinct be, and it is hereby discon-

tinued, and that the territory within the boundaries of

such precinct as heretofore designated shall become a

part of the Juneau Commissioner's Precinct and Record-

ing District.

It is further ordered that the resignation of (reorge

M. Irwin be, and the same is hereby accepted and that

the said George M. Irwin be wholly relieved from the

duties of the office of U, S. Commissioner on the 31st

day of August, 1903.

And it is further ordered tiial the i^aid George M.

Irwin deliver the records and property pertaining to his

office to H. H. Folsoni, U. S. Commissioner and Ex-

officio Recorder of the Juneau Recording District.

Dated August, 25, 1903.
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The record discloses no further action taken in the

matter of the estate of Ole Linge, deceased, until Feb.

24, 1905, when Z. E. Cheney and R. W. Jennings ap-

peared in the Probate Court for the Juneau Precinct

and filed petitions on behalf of certain relatives of the

deceased, in which they prayed for the removal of

Elmery Valentine, and for the appointment of some

other person to be administrator. On this petition,

Valentine was cited to appear on March, 4, 1905, and

show cause why he should not be removed as such Ad-

ministrator and his letters revoked. The record shows

that Valentine appeared on the return day and opposed

the application for his removal. After hearing the evi-

dence and arguments by counsel, the Juneau Probate

Judge made and entered an order, which after the pre-

amible, reads as follows:

"It is considered and ordered that Emery Valentine

be and he is hereby removed as such administrator and

that on Saturday, March 11, 1905, at the hour of 11

o'clock A. M., he filed his accounting herein, and that

in the meantime and from henceforth the said Emery

Valentine shall take no steps to settle or compromise

the action mentioned in the said petition and that he

take no further steps whatsoever in this estate than to

file his said accounting.

Provided that said Emery Valentine may, if he so

desire, on or before said date, voluntarily resign as such

administrator.

And the matter of the appointment of administrator

de bonis non, in lieu of the said Valentine is hereby
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continued until Saturday, the 11th daj of March, 1905,

at 11 o'clock."

It appears that Valentine did not take advantage of

the permission to resign and thereupon the Probate

Judge made a second order removing him as such ad-

ministrator. Neither in this nor in the former order,

however, were his letter of administration revoked. In

this latter order, which on its face is regular in all re-

spects other than the above, Z. R. Cheney is appointed

as administrator of the Linge estate. On the same day

Cheney filed the bond required by the order and took

the oath of office.

Letters were issued to him on March 13, 1905. To all

these orders of the Probate Court, Valentine, on the

14th of M^rch, 1905, filed exceptions, and appealed

therefrom, praying that a transcript be made and for-

warded to the clerk of the District Ct>urt. The tran-

script was filed in the office of the clerk of the District

Court on June 2, 1905.

Subsequent to the issuance of letters to Cheney and

the filing of exceptions by Valentine, but prior to the

sending up of the transcript, Cheney as administrator

brought this action. Those are the pertinent facts.

The contention urged by defendant is, in substance,

that Cheney neither had nor has authority or capacity

to bring or maintain the suit or to, in anyway act as

administrator of the estate of Ole Liuge. It is based

upon three propositions, which are in brief:

First: That the Juneau Commissioner and Ex-officio

Probate Judge never acquired jurisdiction of the pro-
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ceeding or case so as to give him the power or author-

ity to enter the orders of which complaint is made; and,

therefore, he could neither remove Valentine nor ap-

point Cheney; that Cheney's appointment was conse-

quently void and he could not maintain this action.

Second: That even if the Probate Judge of the Ju-

neau Precinct has acquired jurisdiction, the appeal

taken by Valentine, which is still pending, acted as a

supersedeas, and therefore the appointment of Cheney

was void.

Third : That the Probate Judge of the Juneau Pre-

cinct has never revoked the letters of administration

issued to Valentine, and therefore no vacancy occured

to warrant the appointment of Clieney.

And now let us see if the Juneau Commissioner and

Ex-oflficio Judge acquired the jurisdiction of the Linge

proceedings to enable him to remove Valentine as ad-

ministrator and appoint Cheney in his stead. It may

be appropriate to look somewhat into the character and

jurisdiction of probate courts in Alaska. Under the

Oregon Code, which was in force in Alaska for many

years prior to the enactment by Congress of the present

system of laws known as the Alaska Codes, Territorial

or District Probate Courts were of inferior and limited

jurisdiction.

Farley vs. Parker, 6 Ore., 105.

The Alaska Codes have not changed their character

and the probate courts of Alaska are still courts of

limited and inferior jurisdiction. Sec. Tit. I, and Sec.

943, Tit. II, Chap. 786, L. 1900, 31 U. S. St. at L., pp.
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328 and 480. 8 Am. & Eng. Ency. of L., 2d Ed., 38.

Wakefield vs. Willson, 2 Alaska Rep. p. . These

courts are creatures of statute and hence we must look

to the statute to ascertain the jurisdiction. Congress,

by Sec. 6 cited above, has provided that the commis-

sioner shall have "the jurisdiction conferred iby law in

any part" of the District of Alaska.

This section also directs that,

"The Commissioners shall be Ex-oflficio

Probate Judges and shall perform all the duties and

exercise all the powers, civil and criminal, imposed or

conferred on the United States Commissioners by the

general laws of the United States and the special laws

applicable to the District."

Since we are concerned only with commissioners as

Ex-ofl&cio Probate Judges, what is "the jurisdiction

conferred by law," and what are "the duties * « *

and the powers * • * imposed or conferred by the

general laws of the United States and the special laws

applicable to the District," upon them as such?

It seems unquestionably the fact that the general

laws of the United States give no jurisdiction, impose

no duties and confer no powers upon commissioners as

Ex-officio Probate Judge.

By the process of exclusion then, we find that we have

only the special laws applicable to Alaska to search for

the desired information. In Sec. 763 of Tit. II, Chap.

786, L. 190a, 31 U. S. St. at L., 452, these special laws

declare that,
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**Oommissioners appointed in pursuance of this act

and other laws of the United States have jurisdiction

within their respective precincts subject to the super-

vision of the District Judge in all testamentary and

probate matters"

to perform certain acts and duties. It is to be noted

that the jurisdiction of commissioners as ex-officio jus-

tices of the peace and as Ex-ofl&cio Proibate Judges dif-

fers. As the former, they may act anywhere in the Dis-

trict. Sec. 6 cited a/bove. As the latter, they merely

"have jurisdiction within their respective precincts.''

Therein the Probate Judges may

—

"first, take proof of wills; second, grant and revoke

letters of administration * * *; third, direct and

control the conduct, and settle the accounts of * * *

administrators,"

—and perform other acts, enumerated in the section,

which are not germaine to the question under considera-

tion. It now seems proper to inquire as to what com-

missioner shall gTant administration on intestate's es-

tate. The answer is found in two sections of the Alaska

Code of Civil Procedure. The first. Sec. 774, of Tit II,

Chap. 786, L. 1900, 31 U. S. St. L., 455, declares that—

"Administration of the estate of an intestate shall

be granted by the commissioner authorized to take

proof of a will as prescribed in sec. 722."

And the second (Sec. 772) that,

"Proof of a will shall be taken by the commissioner

as follows:
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First, when the testator at or immediately before his

death was an inhabitant of the precinct, in whatever

place he may have died."

The two sections thus lay down a statutory rule, to

the effect that administration must be gn^anted in the

precinct of which the decedent was an inhabitant, at

or immediately before his death, irrespective of the

place where he died. This rule seems arbitrary and not

liable to be changed or varied in any case by considera-

tions of convenience or expediency. For any excep-

tions to it, recourse must had to the statute and not

elsewhere. The reason for the establishment of this rule

is to prevent more than one administration upon any

estate within the district. In re Harlan's Estate, 24

Cal. 182.

Biriefly, then, the special laws of the United States

applicable to Alaska provide (a) that a commissioner,

acting" as Ex-officio Pro'bate Judge, shall have, within

his respective precinct, jurisdiction (b) to grant admin-

istration on the estate of an intestate, (c) when the in-

testate at the time of his death or immediately prior

thereto was an inhabitant of that commissioner's pre-

cinct. Ole Linge, the intestate herein, dies in, and at

the time of his death was an inhabitant of, the Douglas

Island Commissioner's Precinct. At that time, G. M.

Irwin was the duly qualified and acting commissioner

of the Douglas Island Precinct. Under the provisions

of the Alaska Code, above, he, and he alone, was vested

with jurisdiction to grant the administration. Plain-

tiff argues that under the Court order of July 24, 1900,
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Journal A, p. 18, by which the various Recording Dis-

tricts and Commissioner's Precincts were established,

a commissioner from an adjoining precinct might have

taken jurisdiction of the case. That part of the order

to which counsel referred is as follows:

"That when either of said commissioners are absent

from their precincts or for any other reason are disquali-

fied to serve in the trial of any matters brought before

them, a commissioner from an adjoining precinct may

take jurisdiction of such action or offense and may try

such action or offense in such adjoining precinct, in the

place of such absent or disqualified commissioner."

In view of the section quoted above, the Court is un-

able to agree with counsel. The commissioner from an

adjoining precinct undoubtedly might have gone into the

Douglas precinct and conducted ordinary civil or crim-

inal matters as an ex-officio justice of the peace, but as

Ex-officio Probate Judge, he had no jurisdiction outside

of his own precinct, and no order of the District Court

could have given it to him. And even granting that the

order quoted had given him jurisdiction to act in the ab-

sence or disqualification of the Douglas Island Probate

Judge he did not and could not have taken jurisdiction,

since the Douglas Island Probate Judge was neither ab-

sent nor disqualified, but had properly assumed the juris-

diction of the Linge administration.

But counsel agrees, Irwin having resigned as commis-

sioner, the Douglas Island Precinct having been abol-

ished, the records and property of the Douglas Island

Precinct having been delivered to the Juneau commis-



96 Z. R. Cheney vs.

sioner, and the jurisdiction of the territory of the old

precinct having been vested in him by another order of

the court, the power under the order of July 24, 1900, was

revived, and he took jurisdiction of the Linge case by vir-

tue of the two. Such a construction is not reasonable.

Irwin was neither absent nor disqualified. On the con-

trary, he was no longer a commissioner, and the precinct

and court on Douglas Island had ceased to exist—were

defunct. The plain purpose of the order of July 24, 1900,

was to provide for an administration of the civil and

criminal law in a precinct when the commissioner as ex-

oflBcio justice of the peace of any given precinct was, for

any reason, unable to perform the duties of that office.

It was not made to meet any such contingency as has

arisen here.

When Irwin resigned and the Douglas Island Court

and precinct became defunct on Aug. 31, 1903, there were

certain cases or proceedings pending and in process of ad-

ministration. The Linge estate proceeding was one of

these. One of counsel, for plaintiff questions the pro-

priety of applying the term "case" to a proceeding in a

probate court. Whether it should be designated as a

"case" or as a "proceeding" appears to the Court to be

a mere quibble over terms which is without the least force

or importance. Whatever the term may be by which it

is denominated, the fact remains that before a Court can

act in a particular matter, it must have acquired juris-

diction, and an argument over the name to be applied to

that matter does not aid in arriving at the principal ques-

tion involved in the case at bar.
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If, then, the order of July 24, 1900, cannot be deemed

to have given the Juneau commissioner jurisdiction, from

what source did he obtain it, if at all?

There are generally three ways in which jurisdiction

of a case or proceeding may be obtained by a court: (a)

By the filing of proper and appropriate pleadings in the

court. This is the ordinary way. (b) By an order of

the Court in which a case has been initiated, as above,

transferring the case to another court, (c) By virtue

of enactment of the law-making power. Did the Juneau

Probate Judge acquire jurisdiction of the proceeding in

the ordinary way? He certainly did not. The proceed-

ing had been initiated in the Douglas Island Court. The

steps taken before the Juneau Probate Judge were for

the removal of the acting administrator and not for the

initiation of administration. There was no order of the

Douglas Island Probate Judge transferring the proceed-

ings to Juneau. Therefore, if the Probate Judge of the

Juneau precinct acquired jurisdiction at all, it must have

been by virtue of authority given by the law-making

power. An examination of the special act of Congress

applicable to Alaska for grants of jurisdiction has al-

ready been made. Nothing therein can be found to war-

rant the Probate Judge in assuming jurisdiction of pend-

ing cases. There is another source of quasi legislative

enactment to be found in Alaska. As a result of the

supposed isolation of the District of Alaska, and its great

distance from the seat of the Federal Government, a pecu-

liar form of government for the District has grown up.
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by which man}- and diverse functions have been given

by Congress to the Judges of the District Court. Not

the least of these is the power to make certain provisions

for the District by means of court orders. Sees. 6 and 13

cited above and Sees. 1 and 2, Tit. Ill, of Chap. 786 L.

1900, 31 U. S. St. at L., p. 494. Congress has empowered

the District Judges not only to appoint and remove com-

missioners who shaU be ex-officio recorders and Probate

Judges, but has also directed them to define, change or

abolish recorder's districts and commissioners' precincts,

as the public welfare might demand. By virtue of this

power, the Judge of this court, on July 24, 1900, made

and entered an order in which among other things, he de-

fined the boundaries of the Douglas and the Juneau com-

missioner's precincts. On Aug. 25, 1903, he made an-

other order, becoming effective on Aug. 31, 1903, by which

he accepted the resignation of the Douglas Island Com-

missioner, abolished the Douglas Island commissioner's

precinct, transferred jurisdiction of the territory of that

precinct to the Juneau commissioner and directed Irwin,

the retiring commissioner, to "deliver the records and

property of his office to H. H. Folsom, U. S. Commis-

sioner and Ex-officio Recorder of the Juneau Recording

District." This, then, is the quasi statute by virtue of

which it is sought to sustain the acts of Commissioner

Folsom in taking jurisdiction of the Linge matter. Plain-

tiff asserts that this order is sufficient to transfer juris-

diction of the cases and directs the attention of the Court

to the case of Bird vs. U. S., 187 U. S. 18; where the Su-

preme Court states the presumption

—
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"against a construction which would render a statute

ineffective or insufficient, or which would cause

grave public injury or inconvenience."

This Court is cognizant of this rule of statutory con-

struction and appreciates the unfortunate result of a con-

struction which will not uphold the jurisdiction assumed

by Commissioner Folsom. At the same time, no Court

would be warranted in reading into the law something

that patently is not there. The Court must construe the

law as it is found, maintaining its sufficiency, if it may,

but without hesitation, declaring it to be ineffective if it

must.

Nowhere in this order of Aug. 25, 1903, does there ap-

pear a direction for the transfer of pending cases. Ttue,

it directs the "delivery of the records and property" of

the Douglas Island office to Commissioner Folsom. But

the delivery of records does not vest jurisdiction of pend-

ing cases. Hunt vs. Palao, 4 How. 589. In Re Harlan's

Estate, 24 Cal. 182. Neither does the transfer of the

territory to the Juneau Commissioner, either of itself or

when taken with the direction "to deliver the records and

property" carry pending cases. Any proceeding or case

initiated after Aug, 31, 1903, or any cause of action aris-

ing prior thereto within the old precinct of Douglas

Island, but upon which no action or proceeding had been

commenced prior to the abolition of the precinct, is prop-

erly within the jurisdiction of Commissioner Folsom, as

laid down by that order. But the cases which had been

initiated before Irwin and were undisposed of and pend-

ing on Aug. 31, 1903 when the precinct was abolished,
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do not seem to be within the purview of that order. If

this order or the laws of Alaska do not vest Commissioner

Folsom with jurisdiction of the Linge case, how then may

he have acquired it?

Defendant asserts that inferior courts have no juris-

diction except that conferred by acts of the law-making

power, and since there is no such authority here, the Ju-

neau Probate Judge had no jurisdiction in the case. Hunt

vs. Palao, 4 How. 589; Ames vs. Ky. Co., Fed. Case No.

324, and cases there cited. Konigsberger vs. Richmond

Silver Mining Co., 158 U. S. 48. Dome vs. Richmond Sil-

ver Mining Co., 43 Fed. Rep. 691. Pendleton vs. Cowl-

ing, 27 Pac. 888. But plaintiff replies that these are all

cases in which a change of sovereignty is involved, where

a state has taken the place of a territory, and the ques-

tions have arisen in transferring cases from Territorial

to State courts ; and that, in the case at bar, no such ques-

tion is involved; that the sovereign power remains the

same and therefore no necessity existed for a specific leg-

islative enactment transferring pending cases.

He also asserts that a question similar to that involved

here was raised in the case of Bird vs. U. S., cited above,

and that the Supreme Court decided adversely to de-

fendant's contention. The question in that case was

somewhat analogous, but the decision turned on certain

saving clauses in the Alaska Code. That case, therefore,

does not seem to sustain plaintiff's contention.

The cases cited by defendant do involve the question

of sovereignty, as urged. Notwithstanding that, there is

to be found underlying each decision the principle that

one court cannot assume jurisdiction of cases pending in
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another court when that other court has become defunct,

from whatever cause, without that jurisdiction be con-

ferred by act of the law inakinji; power.

Nor is this principle confined to cases where the trans-

fer is sought from a territorial to a State court. The

same rule exists where the jurisdiction of courts of coun-

ties in the same State are involved. The matter of the

Estate of Harlan, 24 Cal. 182, is a case in point. In this

case, the Court says:

"In organizing the new county of Alameda, no provi-

sion was made for transferring to the new county the ju-

risdiction to administer the estates of those who had al-

ready died in the County of Santa Clara. Provision is

made for transferring certain records and legal proceed-

ings of a local character from the County of Santa Clara

to the County of Alameda. * * * The residence of

the party at the time of his death and not the situation

of his estate is the test of jurisdiction. The provisions of

the act cited clearly do not embrace cases like the one

under consideration. Had the legislature intended to in-

clude such cases, they doubltess would have made provi-

sion for them."

Nor do the provisions of any statute applicable to

Alaska or those provisions of the order of Aug. 25, 1903,

embrace cases like that at bar. The Court is therefore of

the opinion that the cases pending in the Douglas Island

Probate Court at the time of its abolition are suspended

and must so remain until revived by an order of this

Court transferring jurisdiction thereof to the Juneau or

some other Probate Judge. In no section of the laws
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applicable to Alaska is the Court able to find warrant for

the attempt of Commissioner Folsom to assume jurisdic-

tion, and the order of August 25, 1903, which should

have transferred the cases, is absolutely silent upon the

subject. In the opinion of the Court it is hopelessly in-

sufficient to give Commissioner Folsom jurisdiction to

act in the matter. His orders removing Valentine and

appointing Cheney are therefore void, and Cheney has

no capacity to bring or maintain this action.

An extended consideration of the two remaining propo-

sitions of defendant seem unnecessary, however, that all

questions involved in these motions may be fully sub-

mitted to the appellate court, the Court deems it advisa-

ble to briefly state its conclusions upon all matters pre-

sented. Thus, in the event that the case be remanded for

any reason, all points heretofore raised will have been

settled, and a speedy and conclusive trial of the issued

may be then had.

The next proposition submitted in support of the mo-

tion is that Valentine's appeal from the orders of the

probate court acted as a supersedeas, and hence Cheney

had no power to maintain this action. This position is

not well taken. The Court is of the opinion that the

appeal from the orders of the Alaska probate courts does

not act as a supersedeas. Chap. 90, of Tit. II, of Chap.

786, L. 1900, 31 U. S. St. at L., p. 479. 2 Woerner, 1206.

Knight vs. Hornaker, 54 Pac. Rep. 277, Id. 659. 20 Am.

& Eng. Ency., 2d ed., 1215-1237, and following.

The Court is also of the opinion, in view of the pecu-

liar phraseology of the sections of the Alaska Code," 763,
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subd. 2, 783, 784, of Tit. II, of Cliap. 780, L. 1900, 31 St.

at L., p. 456, that to create a vacancy in the office of an

administrator, the order of removal must also in terms

revoke the letters of administration. 1 Woerner, 569.

11 Am. & Eng. Ency., 2d ed., 815-816. 19 Ency. of Plead-

ing & Practice, 842. Wakefield vs. Willson, 2 Alaska

Eep., p. . McDonald vs. Jones, 38 Ala. 25. Godion

vs. Hooper, 45 Ala. 613. Monroe vs. People, 102 111. 408,

Neither the first nor the second order of the Juneau Pro-

bate Judge revoked the letters. Each order merely stated

that Valentine ''is removed as such administrator." This

was not sufficient under the Code to create a vacancy.

Therefore, Cheney's appointment was void, and he had

no capacity to institute this action.

None of the grounds advanced by defendant is, how-

ever, a sufficient or proper basis for a new trial, though

as propositions of law, the Court believes two, as herein

discussed, to be sound. A new trial would be a futile

and useless proceeding, for it Avould bring the parties no

nearer to a conclusion of the litigation than they now are.

The appropriate disposition seems to be the denial of the

motion for a new trial, the gTanting of the motion in ar-

rest of judgment and the dismissal of the action. In

this way the questions involved may be speedily submit-

ted to the appellate court and a determination had.

Let an order be entered in conformity herewith. Dated

at Juneau this 12 day of March, 1906.

KOYAL A. GUNNISON,

District Judge.
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[Endorsed] : Z. R. Cheney, as Adiur. of the Estate of

Ole Linge, Deceased, vs. The Alaska-Treadwell Gold Min-

ing Co., a Corporation. Opinion. Filed Mar. 12, 190fi.

C. C. Page. By , Deputy.

Be it further remembered that on the settlement of the

bill of exceptions herein, the defendant moved the follow-

ing as an amendment, to wit, "To add to and to incor-

porate in said bill a complete statement of the evidence

introduced on the trial, and taken by the official and

agreed Court stenographer, so that the Appellate Court

may be able to determine whether on the whole case as

made, the defendant was entitled to judgment, and that

the judgment is therefore correct and should be affirmed

independently of the grounds upon which this Court

rested its deccision." But the Court denied said motion

and declined to amend said bill in the respect indicated,

over defendant's objection.

I, Royal A. Gunnison, Judge of the (United States)

District Court for the District of Alaska, Division No.

One, being the Judge who presided at the trial of the

within entitled cause, and being the Judge ^^•h() made

the order of March 12, 1906, and rendered the judgment

finally dismissing said cause with costs, do hereby certify

that the within and foregoing bill of exceptions vtas duly

presented to me for signature, by the counsel for plain-

tiff, and for settlement and certification, within the tiuie,

and in the manner prescribed by the rules and practice of

this court, and having examined the same and found it to

be true and correct, I do, now, within said time and
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within the term of court at which the said cause was tried

and the said judgment and order was rendered, allow, set-

tle and certify the same, and order the same to be filed

and to become a part of the record herein, as a true and

correct bill of exceptions.

And I do further certify that said bill of exceptions

contains the evidence and all the evidence received by

me at the trial or otherwise, or offered by either party

to the cause at the trial, or otherwise (and my rulings

thereon), and all matters and things of which I took

judicial knowledge or notice and all the proceedings in

said cause in the order of their occurrence, which, could

or did concern, relate to or affect any of the questions

of the appointment or removal of said Emery Valentine,

as administrator of the estate of Ole Linge, deceased,

or the appointment of Z. R, Cheney as such administra-

tor, or the jurisdiction of said H. H. Folsom or G. M.

Irwin, U. S. Commissioner and Eix-oflficio Probate Judge

of Juneau and Douglass Precincts, respectively, or to

the question of supersedeas, or to the capacity of plain-

tiff to sue or maintain this action.

And I do further certify that the said order of this

Court of March 12, 1906, and the judgment dismissing

this action, were, and each of them was, based solely on

the gTOund that the order of this Court, dated August

24, or August 25, 1903, and found in Civil Journal "C,"

at page fifty, and set out in full in said bill of exceptions,

was insufficient in law to confer jurisdiction on said

Folsom to remove said Valentine as administrator of

the estate of Ole Linge, and that, for that reason, said
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Polsom did not have jurisdiction to remove said Valen-

tine or appoint said Cheney, as said administrator. I

also found that even if the said Folsom had jurisdiction

to remove said Valentine, yet his orders purporting to

remove him were void for the reason that they did not

purport in terms to revoke his letters.

I found, as facts from the evidence that the originals

of all the exhibits, of both the plaintiff and defendant,

had been filed with or issued by, as the case may be,

the officer with or by whom they purport in the cer-

tificates of copy attached thereto, as set out in said bill

of exceptions, to have been filed with or issued by, re-

spectively; I also found that the said evidence of C. C.

Page was true in point of fact, but I concluded that, as

a matter of law, from the findings aforesaid, the mo-

tion of plaintiff for judgment ought to be denied, the

motion in arrest of judgment ought to be sustained and

the action ought to be dismissed.

Witness my hand and the seal of this court this 24th

day of March, 1906.

KOYAL A. GUNNISON,

Judge of the ( United States) District Court for the Dis-

trict of Alaska.

[Endorsed] : 410-A. In Dist. Ct. for Alaska. Z. R.

Cheney, as Administrator, Plaintiff, vs. Alaska Tread-

well Gold Mining Co. Bill of Exceptions as Settled by

the Court. Filed Mar. 24, 1906. C. C. Page, Clerk. By

, Deputy. R. W. Jennings, Atty. for Plft".
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III the (United States) District Court for the District of

Alaska, Division No. 1, at Jmwan.

Z. E. CHENEY, as Administrator ot\

the Estate of OLE LINGE, Deceased^ \

Plaintiff, /

'^®'
'\ No. 410-A.

ALASKA TREADWELL aOLD MlN-V

ING COMPANY (a Corporation),
)

Defendant. /

Assignment of Errors.

Comes now the plaintiff in the above-entitled cause

and files the following assignment of errors upon which

he will rely,

I.

The Court erred in refusing to render and enter judg-

ment for the plaintiff in accordance with the verdict of

the jury;

In this, that a judgment for the plaintiff was the only

judgment that could have been entered and the only

judgment that was justified by the findings of fact made

by the jury by their verdict and by the findings of fact

made by the Court, and shown by the evidence as to

plaintiff's capacity to sue; and the motion for a new

trial having been overruled and there being no good

grounds to arrest the judgment herein or to render any

other judgment than a judgment on the verdict, plain-

tiff became entitled to such judgment on the verdict.

The order complained of was da'ted March 12, 1906.
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11.

The Court erred in sustaining the motion in arrest

of judgment, in this, that

—

(a) That portion of the answer which alleges that

plaintiff was not the duly appointed administrator and

had no capacity to sue, is in the nature of a plea in

abatement and was waived by defendant joining said

plea in abatement with a plea or answer in bar of the

action and by going to trial on said last-mentioned plea

or answer without having had the said plea in abate-

ment first heard and determined;

(b) In holding that plaintiff was not the duly ap-

pointed, qualified and acting administrator of the es-

tate of Ole Linge; in holding that H. H. Folsom, Pro-

bate Judge of Juneau Precinct, had no jurisdiction to re-

move Valentine as administrator; in holding that said

Folsom had no jurisdiction to appoint said Cheney as

such administrator; in holding that plaintiff had no

capacity to sue; in holding that the orders of said Fol-

som in removing said Valentine as administrator failed

to create a vacancy, and in holding that the appoint-

ment of said Cheney was void. The order complained of

was dated March 12, 1906.

III.

The Court erred in rendering final judgment of dis-

missal of the action in this, that the said judgment so

rendered is not based upon nor conformable to the facts

found by the jury, and because the conclusions, as to

plaintiff's capacity to sue, found by the C^urt, are not
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based upon, and do not flow from, the facts on that

point as shown by the evidence and found by the Court,

and the conclusion of the Court from said facts so

shown and found should have been that plaintiff was

the duly appointed administrator of said estate and

did have capacity to sue and maintain this action and

therefore said judgment is not justified by the facts

found by the jury nor by the law flowing from the facts

relating to plaintiff's capacity which are shown by the

evidence and found by the Court, and said judgment is,

for these reasons, contrary to the facts and the law\

The judgment complained of was rendered and entered

March 15th, 1906.

And for said errors and others manifest of record

herein the plaintiff prays that said judgment and order

of said Court be reversed and such directions be given

that full force and efficacy may inure to plaintiff by rea-

son of said verdict.

R. W. JENNINGS,

Attorney for Plaintiff.

[Endorsed] : In the United States District Court for

the District of Alaska, Division No. One, Juneau. Z.

K. Cheney, Administrator, Plaintiff, vs. Alaska Tread-

well Gold Mining Co., Defendant. Assignment of Errors.

Filed Mar. 26, 1906. C. C. Page, Clerk. By A. L. Col-

lison, Asst. R. W. Jennings, Attorney for Ptlff.,

Juneau, Alaska. Original.
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In the (United States) District Court for the District of

Alaska, Division No. 1, at Jimeau.

Z. R. CHENEY, as Administrator of\

tlie of OLE LINGE, Deceased,
]

Plaintiff, /

vs.
[

I

ALASKA TREADWELL GOLD MIN.\

ING COMPANY (a Corporation),
]

Defendant. /

No. 410-A.

Petition for Writ of Error.

Z. R. Cheney, plaintiff in the above-entitled cause, feel-

ing himself aggrieved by the order denying judgment

in accordance with the verdict and by the order arrest-

ing judgment herein, both of which said orders are dated

and were entered on M'arch 12, 1906, and by the judg-

ment dismissing the action rendered and entered on

March 15th, 1906, comes now by his attorney R. W.

Jennings, and files and presents his assignment of er-

rors and petitions said Court for an order allowing said

plaintiff to prosecute a writ of error to the honorable,

the United States Circuit Court of Appeals for the Ninth

Circuit, under and according to the laws of the United

States in that behalf made and provided, and also that

an order be made fixing the amount of security which

the plaintiff shall give and furnish upon said writ of

error.

And your petitioner will ever pray.

R. W. JENNINGS,

Attorney for Plaintiff.
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[Endorsed]: No. 410-A. In tlie United States Dis-

trict Court for the District of Alaska, Division No. One,

Juneau. Z. K. Clieney, Admnr., Plaintiff, vs. Alaska-

Treadwell Gold Mining Co., Defendant. Petition for

Writ of Error. Filed Mar. 26, 1906. C. C Page, Clerk.

By A. L. Collison, Asst. R. W. Jennings, Attorney for

Pltfif., Juneau, Alaska. Original.

In the (United States) District Court for the District of

Alaska, Division No. 1, at Jumeau.

Z. B. CHENEY, as Administrator of
^

the Estate of OLE LINCE, Deceased, \

Plaintiff, /

^®'
\ No. 410-A.

ALASKA TREADWELL GOLD MIN-

ING COMPANY (a Corporation),

Defendant.

Bond on Writ of Error.

Know all men by these present: That we, Z. R. Cheney,

plaintiff in the above-entitled cause, as principal, and

E. J. Brooks and Allen Shattuck, as sureties, are jointly

and severally held and firmly bound unto the above-

named Alaska Treadwell Gold Mining Company, a cor-

poration, in the sum of five hundred dollars, lawful

money of the United States of America, to be paid to

the said Alaska-Treadwell Gold Mining Company, its

assigns, and successors, for which payment well and

truly to be made we bind ourselves, our and each of our
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heirs, executors and administrators, jointly and sever-

ally, firmly by these presents.

Signed and sealed by us and dated this 26th day of

March, 1906. The condition of the above obligation is

such that said plaintiff has sued out a writ of error to

the United States Circuit Cburt of Appeals for the Ninth

Circuit to reverse a judgment rendered and entered by

the United States District Court for the District of

Alaska, Division Xo. 1, which judgment was made and

entered in the above-entitled cause on the loth day of

March, 1906.

Now, therefore, the condition of the above obligation

is such that if the above-named plaintiff shall prosecute

said writ of error to effect and answer all damages and

costs of appeal, if he shall fail to make good his plea,

then this obligation shall be void; otherwise to remain

in full force and effect.

Z. R. CHENEY.

Z. R. CHENEY,

As Administrator of the Estate of Ole Linge.

E. J. BROOKS>

ALLEN SHATTUOK,

In presence of:

W. W. CASEY.

R. W. JENNINGS.

United States of America,

District of Alaska,—ss.

This is to certify that on the 26th day of March, 1906,

before me, R. W. Jennings, a notary public within and

for the District of Alaska, personally appeared Z. R.
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Cheney, and E. J. Brooks, and Allen Shattuck, to me

known to be the identical persons who executed the

foregoing bond and each severally acknowledged that

he executed the same freely and voluntarily,

[Seal] R. W. JENNINGS,

Notary Public for Alaska.

United States of America,

District of Alaska,—ss.

E. J. Brooks and Allen Shattuck, each being first duly

sworn, on his oath says: I am one of the sureties in the

above and foregoing bond; I am a citizen of the United

States and a resident of Alaska; I am not an attorney

or counselor at law, marshal, deputy marshal, commis-

sioner, clerk of any court or other officer of any court

and that I am worth the sum of one thousand dollars

over and above my just debts and liabilities and exclu-

sive of property exempt from execution.

E. J. BROOKS.

ALLEN SHATTUCK.

Subscribed and sworn to before me this 26th day of

March, 1906.

[Seal] R. W. JENNINGS,

Notary Public.

The above bond being correct in form and sufficient

in amount, and the sureties being sufficient, is approved.

Mch. 26, 1906.

ROYAL A. GUNNISON,

Judge.
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[Endorsed]: No. 410-A. In the United States Dis-

trict Court for the District of Alaska, Division No. One,

Juneau. Z. R. Cheney, Admnr., Plaintiff, vs. Alaska

Treadwell Gold Mining Co., Defendant. Bond on Writ

of Error. Filed Mar. 26, 1906. C. C. Page, Clerk. By

A. L, Collison, Asst. E. W. Jennings, Attorney for

, Juneau, Alaska. Original.

Clerk's Certificate to Transcript.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the District Court for the Dis-

trict of Alaska, Division No. 1, do hereby certify that

the foregoing and hereto annexed ninety-nine (99) type-

written pages numbered from 1 to 99, inclusive, consti-

tute a full, true and correct copy of the record and the

whole thereof, as per praecipe on file herein and made

a part hereof, in the cause wherein Z. R, Cheney, as ad-

ministrator of the Estate of Ole Linge, Deceased, is

plaintiff in error, and Alaska Treadwell Gold Mining

Company, a corporation, are defendants in El'ror, No.

410-A, as the same appear of record and on file in my

office. This I do in obedience to the writ of error herein

I further certify that this transcript was prepared by

me in my office, and the cost of preparation, examination

and certificate, amounting to forty-five and 5/100, has

been paid to me by the plaintiff in error.
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In witness whereof, I have hereunto set my hand and

affixed the seal of this Court on this the 28th day of

March, 190G.

[Seal] C. C. PAGE,

Olerk.

Ill the United States District Court for the District of Alaska,

Division No. 1, at Jtmeau.

Z. E. CHENEY, as Administrator of the \

Estate of OLE LINGE, Deceased,

Plaintiff,/
!

^®'
\ No. 410-A.

ALASKA TKEADWELL GOLD MIN-i

ING COMPANY (a Corporation),
]

Defendant, /

Writ of Error.

United States of America—ss.

The President of the United States of America to the

Honorable Royal A. Gunnison, Judge of the

(United States) District Court for the District of

Alaska, Greeting:

Because in the record and proceedings, as also in the

rendition of the judg-ment of a plea which is in the said

District Court, before you, between Z. R. Cheney, as ad-

ministrator of the estate of Ole Linge, deceased, plain-

tiff, and the Alaska Tteadwell Gold Mining Company, a

corporation, defendant, manifest errors hath happened,
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to the great prejudice and damage of the said plaintiff,

as is said and appears by the petition herein.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judg-ment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the Justices of the United States Court of Appeals for

the Ninth Circuit, in the city of San Francisco, in the

State of California, together with this writ, so as to have

the same at the said place in said Circuit on or before

thirty days from this date, that the record and proceed-

ings aforesaid being inspected, the said Circuit Court of

Appeals may cause further to be done therein to correct

those errors what of right, and according to the laws

and customs of the United States, should be done.

Witness the Honorable MEiLVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

this 26th day of March, 1906.

Attest my hand and the seal of the (United States)

District Court for the District of Alaska, at the clerk's

office at Juneau, Alaska, on the day and year last above

written.

C. C. PAGE,

Clerk ( United States) District Court for the District of

Alaska, Division No. 1, at Juneau.
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Allowed this 26th day of March, 1906. Cost bond

fixed at $500. '

[Seal] ROYAL A. GUNNISON,

Judge of the (United States) District Court for the Dis-

trict of Alaska, Division No. 1, at Juneau.

CJopy received, service accepted March 26, 1906.

MALONY & C50BB,

Attys. for Defendant.

A copy of this writ of error is lodged in the office of

The clerk of the District Court of District of Alaska,

Division No. 1, for defendant in error, this 26th day of

March, 1906.

C. C. PAGE,

Clerk District Court for Division No. 1, Alaska.

[Endorsed]: No. 449. In the United States District

Court for the District of Alaska, Division No, One,

Juneau. Z. R. Cheney, Admnr., Plaintiff, vs. Alaska

Treadwell Gold Mining Co., Defendant. Writ of Error.

Filed Mar. 26, 1906, C. C. Page, aerk. By A. L. Colli-

son, Asst.
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In the United States District Court for the District of Alaska,

Division No. 1, at Juneau.

Z. E. CHEiNEiY, as Administrator of the

Estate of OLE LINGE, Deceased,

Plaintiff,

vs. 1

\ No. 410-A.

ALASKA TREADWELL GOLD MIN-

ING COMPANY (a Ck)rporation),

Defendant. /

Citation.

United States of America—ss.

The President of the United States, to Alaska Treadwell

Gold Mining Company, and Messrs. Maloney and

Cobb, its Attorneys, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit, to be held at the city of San Fran-

cisco, in the State of California, within thirty days from

the date of this writ, pursuant to a writ of error filed

in the clerk's oflSce of the (United States) District Court

for the District of Alaska, Division No. 1, at Juneau,

in the case wherein Z, B. Cheney, as administrator of

the estate of Ole Linge, deceased, is plaintiff and you are
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defendant in error, to show cause, if any there be, why

the judgment in the said writ of error mentioned should

not be corrected and speedy justice should not be done

to the parties in that behalf.

Witness tlie Honorable MEiLVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 26th day of March, A. D. 1906, and of

the independence of the United States the one hundred

and thirtieth.

ROYAL A. GUNNISON,

District Judge.

[Seal] Attest: C. C. PAGE,

Clerk.

Service of the above and foregoing citation is ad-

mitted this 26th day of March, 1906.

MALONEY & COBB,

Attorneys for Defendant in Error and Defendant in

Lower Court.

[Endorsed]: No. 410-A. In the United States District

Court for the District of Alaska, Division No. One,

Juneau. Z. R. Cheney, as Admnr., Plaintiff, vs. Alaska

Treadwell Gold Mining Co., Defendant. Citation. Filed

Mar. 26, 1906. C. C. Page, Clerk. By A. L. Collison,

Asst,
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[Endorsed]: No. 1325. United States Circuit Court

of Appeals for the Ninth Circuit. Z. B. Cheney, as Ad-

ministrator of the Estate of Ole Linge, Deceased, Plain-

tiff in Error, vs. The Alaska Treadwell Gold Mining

Company, a Corporation, Defendant in Error. Tran-

script of Record Upon Writ of Error to the United

States District Court for the District of Alaska, Divi-

sion No. 1.

Filed April 5, 1906.

F. D. MONCKTON,

Clerk.
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BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE
The laws of the United States applicable to

Alaska require the Judge of each division of the Dis-

trict Court to divide his division into Commissioner's

precincts and said Commissioners are given Probate

jurisdiction within their respective precincts.

In compliance with said laws, the Judge of Divi-

sion No. One of the District (Jourt did, on July LHth,

1900, by an order entered in the Journal of the Court,

establish six precincts,* the precinct of Juneau and that

of Douglas Island being among the number—the Com-

missioners named for said precincts being H. H. F^'ol-

som and G. M. Irwin, respectively.

On August 5. 1903, one Ole Linge was killed in a

casualty at the Treadwell mine, owned and operated

by Defendant, and situated in the territory of what

was then Douglas Island Precinct.

On August 24, 1908, said G. M. Irwin, Commis-

sioner of Douglas Island precinct issued an order pur-

porting to appoint one Emery Valentine as adminis-

trator of the estate of said Ole Linge.

On the same day, or the next day. (there are two



dates in the order) the Judge of said District Court

Division No. One caused to be entered in the Journal

of his said Court an order accepting the resignation of

said Irwin, as commissioner, abolishing said Douglas

Island precinct and ^)roviding that ''the territory

within the l)oundaries of said precinct, as heretofore

designated, shall l^ecome a part of the Juneau Com-

missioner's precinct.
''

Said Valentine having secured the issuance of

said order of appointment, made and filed with said

Irwin a Ijond and oath of office, but ever afterwards

pursued a covirse of "masterly inactivity.''

On the 23rd day of January H)U5, Nils P. Linge

and Regina Linge, father and mother, respectively

of the deceased, filed a petition by Z. R. Cheney, their

attorney in fact, with said Folsom, the Commissioner

of the Juneau precinct, praying for the removal of

said Valentine and the appointment of an(jther as

Administrator: alleging, among other tilings, that

said Valentine was not related in any way to the de-

ceased and was not a creditor, and that the a])point-

ment of said Valentine had l)een [)r()cured by the

Alaska Treadwell Gold Mining Company, defendant

herein, with the i)ur[)ose of preventing any action be-

ing brought againsrit; that said petitioners were desir-

ous of commencing said action but that the said Val-

entine, administrator, although often requested, aliso-

lutely refused to ))ring same and that, owing to the

uumner in which his appointment was secured and to

the intimate and friendly relations existing between



said Valentine and said ('Oiiipaiiy and said C^oinpa-

ny's regularly retained attorneys, said i)etitioners

were not satisfied that Valentine should longer con-

tinue <as administrator. (Record p. 81).

Upon this petition citation duly issued out of said

court and was duly served upon said Valentine, citing

luiu to ai)pear and sliow cause why he should not be

removed; said Valentine duly appeared and answered,

and, the matter being heard, said Folsom, did, by or-

ders dated March 4 and 11. 1905, remove the said Val-

entine, but the orders of removal did not contain tlie

words "and his letters are hereby revoked."

On the said Utli day of March, 1905, said Cheney,

acting for said father and mother, filed in the Pro-

bate Court of said Juneau Commissioner's precinct, a

petition praying to lie himself appointed as adminis-

trator, and on said 11th day of March, 1905, said Che-

ney was so api)ointed by said court.

On the 14th day of March 1905, said Valentine

filed witli said Folsom, Probate Judge aforesaid, some

excejitions to the order removing him.

Said Cheney, having been apjjointed administra-

tor, as aforesaid, conunenced an action against said

x\laska Treadwell Grold Mining Company, in his re])-

resentative capacity, to recover damages for said es-

tate of Ole Linge, alleging in his complaint that said

Ole Linge was killed liy the actionable negligence of

said comx)any. The amended complaint in said action

was filed on the 18th day of April, 1905. This cause

was in due time ])utto trial on the amended complaint.



Aiiswer and Aineuded Rei)ly. before the Judge and

jiiry;and plaintiff recovered a general verdict therein

for $10,000 damages. Defendant filed motions for new

trial and in arrest of judgment; the grounds set up in

the motion for a new trial being (1) Insufficiency of

the evidence (2) Incai>acity of plaintiff" to sue (3) Ex-

cessiveness of the verdict (4) Improper remarks of

counsel in argument; The motion in arrest was based

on tlie sole ground of incapaci'y of plaintiff' to sue?

defendant alleging in said motion (a) that (Commis-

sioner Folsom had no jurisdiction to remove Valentine

(b) that even if said Folsom did have such jurisdiction,

the orders removing Valentine were void because they

did not purport "to revoke his letters" (c) Valentine's

appeal from the order removing him operated as a

su[)ersedeas, and C'lieney had no authority to act as

administrator until the determination of appeal."

The motion for a new trial was overruled, as to

each ground alleged, but the Judge denied the })lain-

tiff's motion for judgment on the verdict, because, in

his opinion, the motion in arrest was well taken; he

entered judgment dismissing the action with costs;

hence this Writ of Krror.

The Court below held:

(1) That Cheney was not administrator, because,

in the opinion of the ('(mrt, H. H. Folsom, Commis-

sioner and Ex-oflicio i'robate Judge of Juneau Com-

missioner's precinct had no jurisdiction to remove Val-

entine or appoint (Uieney, for the reason that, in the

Court's opinion the order abolishing the Douglas Is-



land precinct did not transfer to said Folsoin jurisdic-

tion of pending causes; (2) That even if said Folsom

did have jurisdiction, yet, the orders removing Valen-

tine failed to create a vacancy in the (office of adiuin-

istrator because they did not use the terms ''his letters

are revoked.

"

(3) That the appeal of Valentine from the orders

removing him did .not operate as a supersedeas. (Or-

der of Court in Record p. 78 and opinion of Court in

Record p. 81.)

Plaintiff maintains that in the first two ])ositions

the Court was wrong, and that in the last one it was

right; while defendant insists that the Court was right

in the first two holdings and wrong in the third hol<i-

No exception was v̂aamviniy taken to the judg-

ment of dismissal; under the statute none was re-

quired. (Section 224, page 189, Carter's code of

Alaska.

)

The Assignment of Errors is as follows: (Recor<l

page 107.)

I.

The Court erred in refusing to render and enter

judgment for the plaintiff in accordance with the ver-

dict of the jury;

In this, that a judgment for the plaintiff was the

only judgment that could have been entered and the

only judgment that was justified by the findings of

fact made by the jury by their verdict and by the



liiidiiiL's of fact made by the Court, and shown by the

evidente^as to plaintiff's capacity to sue; and the mo-

tion for a new trial having- been overruled and there

being no good grounds to arrest the judgment herein

or to render any other judgment than a judgment on

the verdict, plaintiff ))ecame entitled to such judg-

ment on the verdict. The order complained of was

dated March TJ. lUOH.

V II-

The (lourt erred in sustaining the motion in ar-

rest of judgment, in this, that

—

(a) That portion of the answer which alleges that

plaintiff was not the duly appointed administrator

and had no capacity to sue, is in the nature of a plea

iu abatement and was waved by defendant joining

said plea in abatement with a plea or answer in bar of

the action and by going to trial on said last-mentioned

plea or answer without having had the said plea in

abatement first heard and determined:

(b) In liolding that plaintiff was not the duly ap-

pointed, qualified and acting administrator of the es-

tate of Ole Linge: in holding that H. H. Folsom, Pro-

bate Judge of Juneau Precinct, had no jurisdiction to

remove Valentine as administrator; in holding that

said Folsom had no jurisdiction to appoint said

Cheney as such tidministrator; in holding that plain-

tiff had no capacity to sue: in holding that the orders

of saifl Folsom in removing said Valentine as adminis-

trator failed to create a vacancy, and in holding that



the appointment of said Cheney was void. The order

complained of was dated March 12, 1906.

III.

The court erred in rendering final judgment of

dismissal of the action in this, that the said judgment

so rendered is not based u])on nor conformable to the

facts found by the jury, and because the conclusions,

as to plaintiff's capacity to sue, found by the Court,

are not based upon, and do not flow from, the facts on

that point as shown by the evidence and found by the

Court, and the conclusion of the court from said facts

so shown and found should have been that plaintiff

was the duly appointed administrator of said estate

and did have capacity to sue and maintain this actio n

and therefore said judgment is not justified by the

facts found by the jury nor by the law flowing from

the facts relating to [)laintiff's capacity which are

shown by the evidence and found by the court, and

said judgment is. for these reasons, contrary to the

facts and the law. The judgment com[)lained of was

rendered and entered March loth. 19UH.

And for said errors and others manifest of record

herein the plaintiff prays that said judgment antl

order of said court be reversed and such directions be

given that full force and efficacy may inure to plain-

tiff bv reason of said verdict.
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STATUTES, ARGUMENT AND AU-
THORITIES.

Folsom's Jurisdiction.

Section 5, page 133,

Section I, page 357.

Carter's Annotated Codes of

Alaska provides as follows:

"The respective judges of the

court shall appoint and at

pleasure remove clerks and Com-

missioners in and for the dis-

trict, who shall have the juris-

diction conferred by law in any

part thereof, but who shall dur-

ing their terms of office, each

reside at the place in said dis-

trict designated in the respec-

tive orders of appointment; the

commissioners shall be justices

of the peace, recorders and pro-

bate judges, and shall perform

all the duties, etc."

•'It shall be the duty of the

Judge of each division of the

district court for the district of

Alaska, by an order to be en-

tered upon the journal of the

court, to divide the respective di-

visions of the distjiet into pre-
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cincts . and he may thereafter from

time to time alter the same and

establish new precincts as the pub-

lic convenience may require. He

shall define the boundaries of each

precinet by t0po^raphiGal lines or

otherwise as may be most con-

rejiienf.

Section II, same page. "The boundaries of the pre-

cincts shall be so established

that, considering the distance

and means of travel, public con-

venience may be promoted by

requiring the appointment of

commissioners by the division

of the district court most read-

ily accessible to the area em-

l)raced in the precinct. Pre-

cincts shall bear such name and

number as the court in the or-

der creating it may designate.

The precinct lines shall only be re-

garded for purposes of convenience

in fixing identity, but shall not

be limitations on the jurisdic-

tion of commissioners as estab-

lished by law."

It will be seen from the above that it is the law,

itjf self, not any order of Court, which defines the
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NATURE of the jurisdiction of Commissioners. An or-

der of the Court can neither enlarge nor diminish that

jurisdiction except in so far as an order of Court may

enlarge or diminish thk TKRKiTctKY over which that

jurisdiction ^y^e exercised. The Judge of the Court

may say who is to exercise that jurisdiction, but oftce

he establishes a given precinct and names a commis-

sioner for it, in steps the law and prescribes what pow-

ers the person so named shall exercise, and so long as

the person named by t!ie Judge is in office and so long

as the precinct remains in existence, the powers and

jurisdiction of that Commissioner can be changed

ONLY by an Act of the Sovereign, that is. The United

States of America by its Congress and President.

Wliat are the powers and jurisdiction of a United

States Conuuissioner as prescribed by the Sovereign

power t

Code. Sec. 770. j). 804. "In the exercise of the juris-

diction conferred upon com-

missioners by this Code in the

administration of the estates of

deceased persons and of minors,

lunatics and habitual drunk-

ards, such connnissioners shall

sit as a i'robate Court, which

shall always l)e oj)en for trans-

action of business. Such Court

shall have a seal upon which

shall be engraved the words

Probate ('ourt District of
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Alaska,—— precinct, and

such courts may appoint a clerk

who shall have authority to at-

\ test such seal when attached to

the lawful orders and certificate

of such Court/'

Section 765, page 302. "The mode of proceeding is

in the nature of a suit in equity

as distinguished from an action

at law. The proceedings are in

writing are had upon an appli-

cation of a party or the order

of the Court; the Court exerci-

ses its powers by means of

(a) Citation to the party.

(b) An affidavit or verified

petition or statement of a party.

(c) A subpoena to a witness.

(d) Orders, judgment and de-

crees.

(e) An execution of warrant

to enforce them.

Section 768, p. 302. "The Commissioners appoint-

ed in pursuance of this act, and

other laws of the United

States, have jurisdiction within

their respective precincts, sub-

ject to the supervision of the

District Judge, in all testf*
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Section 774, p. 305;

Section 772, p. 805.

meiitary and probate matters,

that is, etc.

Second: To grant and revoke

letters testfnientary and of ad-

ministration, and of guardian-

ship.

"Administration of an estate

of an intestate shall be grant-

ed by the Commissioner author-

ized to take proof of wills as

prescribed in section 772 in

case such intestate had made a

will. Administration shall be

granted and letters thereof is-

sued as follows:

First: To the widow or next

of 'kin, or both, in the discre-

tion of the court.

Second: To one or more of

the principal creditors.

Third: To any other person

competent and qualified whom

the court may select.

"Proof of a will shall be taken

by the (-ommissioner, as fol-

lows:

First: When the testator at,

or inniiediately before his death

was an inhabitant of the pre-

cinct, in ii'haterer phtce h^ may
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hoiu- died, (or had assets there-

in.)

We may pause to inquire what l)ecame of

Valentine as administrator when the order of the

court (Record Page 29) was made abolishing Douglas

Island Precinct; was he not also abolished as an ad-

ministrator^ Did he not become a mere trustee in

possession of the estate of this dead man^ If such

was the result of the abolishment of Douglas Island

Precinct, then, a^ the date of Cheney's appointment

there was an estate in Folsom s jurisdiction without

an administrator and in sore need of one, for a val-

uable right of action was about to outlaw (see Sec-

tion 853, page 222, Code). In four more months the

statute of limitations would have run against any ac-

tion for tlie wrongful death of ( )le Linge.

If there was such an estate within his precinct,

then Judge Folsom had jurisdiction to appoint, under

section 763, page 302, supra, and Cheney's appoint-

ment, having been made upon a petition stating juris-

dictional facts (record pages 47—49) would have

been valid as an original appointment. On the other

hand if the abolishment of Douglas Island Precinct

did not abolish Valentine, as administrator, Folsom

would have had jurisdiction to remove him by virtue

of the second subdivision of tlie same section, cited;

because, in that event he would have been an admin-

istrator within Folsom's precinct; we do not mean

that he would have been there sini|)]y corporeally but
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that the estate would l)e considered as being in Fol-

som's precinct:

"A cause of action for wrongful death is ordinar-

ily an asset at the place where the death occurred,

13 Am, <k Eng. Encyc. Law [2nd Ed.] page 92B."

But, says the learned Court in his opinion ( Record

page 99) this order of the Court (Record page 29)

did not transfer to Folsoni's Court jurisdiction of pend-

ing cases in Irwin's court, and he cites cases from the

Supreme Court of the United States and one case from

California as sustaining his views (Record i)age 99).

We submit that in so doing he attributes to these

petty precincts of an outlying province, which are de-

pendent for their very existence upon a single Judge's

idea of the public convenience, the dignity and qualities

of sovereign States or those of a qu^si public corpora-

tion, a political entity, apolitical division of asovereign

state, to-wit, a county. These Commissioners precincts

in Alaska resemble neither States nor the counties of

a state. They have no legal entity: they can neither

sue or be sued: they have but a single officer, to- wit,

a Commissioner: old precincts can be abolished or have

their boundaries changed and new precincts can be

created, without any exercise at all of the sovereign

will: through all the mutations which they may un-

dergo, the sovereignty never changes—it remains as

before, in the United States, xot in the Judge. asLti/iA^

When the C'ourt's order abolished Douglas Island^

it al)olished it as a precinct only: the order could not
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(.'liaiige tlie fact that Douglas Island existed nor where

it existed nor tliat Ole Linge lived there when he was

killed. The order merely extended the limits of Ju-

neau precinct. In a way the order merely constituted

Commissioner Folsom the successor in office of (com-

missioner Irwin.

If Douglas Island precinct had not been abolished,

if its boundaries had been changed only, there might

be some ground for the contention that Commissioner

Folsom had no jurisdiction to remove an administrator

appointed by the CJommissioner of Douglas Island pre-

cint; if, in that event, the order had provided that

Folsom take jurisdiction of pending cases, it would

have conferred no jurisdiction so to do, upon Folsom,

because the jurisdiction is a creature of the Statute

and is not dependent upon the will of the Judge. Con-

sequently, as the case was, if the order had purported

to transfer jurisdiction of pending cases, it would have

been unavailing, -ftwiess*, folsom would have taken iur-

isdiction, it is true, l)ut he would have done so by vir-

tue of the law and regardless, not on account, of the

Order.

Suppose the order in question, after abolishing

Douglas Island precinct, had undertaken to abridge

the jurisdiction of Folsom, would it have been of any

force or effect to accomplish that purposed The Judge

could not withold from a Commissioner appointed by

him in pursuance of statute the jurisdiction which

the law gives to such Commissioner; as well contend

that the President could appoint a Judge of the Su-
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preine or otlier (Joiirt, and then limit the jurisdiction

which he is to exercise.

Ole Linge was killed August 5th, 1908, at Tread-

well, on Douglas Island. Suppose that no applica-

tion had been made for the appointment of an admin-

istrator until March 11th, 1905, ^the date of the ap-

pointment of Cheney^ to whom, if not to Judge Fol-

som, would an application for appointment be made^

The man died in Juneau Precinct; the estate is in

Juneau Precinct; True at the time of his death the

place was called Douglas Island Precinct, but, that

precinct having been abolished and the boundaries of

Juneau precinct having been ex' ended to cover the place

at which he resided at the time of his death, the

Commissioner of Juneau precinct had jurisdiction to

appoint within his precinct. Surely it cannot be con-

tended that after the order of August 24, 1903, Judge

Folsom could not appoint an administrator of the es-

tate of a person who, at the time of his death, was an

inhabitant of that ])ortion of his (Folsoin's) precinct

which had once been called Douglas Island precinct

or number 5. If he would have had jurisdiction to

api)oint, in the first place, he would have jurisdic-

tion to remove. "Tt is the duty of the Commissioner

to exercise supervision over the executor or adminis-

trator to the end that he faithfully and diligently per-

form the duties of his trust according to law." Car-

ter's Code Sec. 7H9, j). :M)H.

The Probate Court, although of special and limi-

ted jurisdition, was yet a (\)urt of general jurisdiction
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so far as the estates of the dead were concerned; witli-

in its sphere, to-wit, tlie case of "=8^ dead men's [)rop-

erty and property rights, its jurisdiction is general;

It is the only Court in i.\laska, except Justice's Courts,

which is always open for transaction of business; It

has no terms. 17 Am. & l^ng. Encyc. Law (2nd Ed.)

page 1076—10«4.

And so wlien it was brought to the attention of

Commissioner Folsom that there was an estate within

his precinct which was going to rack and ruin because

of an unfaithful administrator, he reached out the arm

of his court, and by citation he seized the administra-

tor and by his order of removal he rescued the said es-

tate, and just in time to forestall the nefarious designs

of the unfaithful administrator—in this he but ful-

filled the very object for which Probate Courts are

ordained. In the face of such proceedings and/ in

such an emergency, a court of justice will not, we

think, go out of its way to see if every i is dotted and

every t is crossed, i his b olsom was rasaMe to do, not

only under section 7<33, supra., liut also under section

728 on page 293 of the Code which provides, ''When

jurisdic ion is by any law of the United States con-

ferred on a court or judicial officer, all the means to

carry it into effect are also given."

In the written opinion of the trial Judge ( Record

p. t)V)) two cases are cited on the question of transfer

of jurisdiction to which we invite the attention of this

Court; one is the case of Hunt vs. Palao, 4 How., 589,

and the other is In re Harlan's estate 24 C'al. 188. In th



20

first ease, a territory had become a state; the sover-

eignty passed from the Federal Grovernmeiit to the

State Government and no provision had been made for

the state court to take jurisdiction over cases pending

in the aattiiSili territorial court, and as the territorial

court liad been abolished there was no court to take

jurisdiction; In the case at bar there was no change

of sovereignty; the laws of the United States were as

applicable and binding before, as after, the order of

the Court; not so in Hunt vs. Palao for there the laws

of the United States had ceased to exist—a new state

had been created, admitted into the Union on an equal

footing with the original thirteen. Unless the order

of the Court of August 24, 19UH, glfects the sovereign-

ty of the United States over Alaska, the a])plicability

of this case and of others along the same line cannot

be considered. The case of Bird vs. U. S. 187 U. S.

18, REVIEWS THIS CASE and Justice McKenua. de-

livering the opinion of the Court, uses this language:

"There is a presumption against a construction which

would render a Statute ineffective or insufficient or

which would cause grave public injury or kven incon-

venience," and further on, in the same o{)inion, he

says, referring to the principle in Hunt vs. Palao,

"The territorial government ceased to exist, and all

the authority under it, including the laws organizing

its courts of Justice, and providing for the revision of

judgments in this court 1)y appeals and writs of er-

ror."

The (!aliforina case was based on the fact that
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Santa Clara CJouiity still existed; the man died in

8anta Clara County as it existed at the time of his

death; the Court says "That county still exists and

its county government has been continued to the

present time; Its territorial limits has been somewhat

curtailed it is true, but rrs legal identity is the same"

and on page 189 "when a party dies the jurisdiction

to administer upon his estate, under the provisions of

this Act, becomes fixed wi the county of the residence

of the deceased. The legal identity of the county

may continue noth withstanding its territorial limits

may be modified. In contemplation of law, the legal

entity known as the county of Santa Clara is the same

with that which existed prior to 1853, at the time

when the situs of the jurisdiction upon the estate of

Harlan became fixed." What would have been the

decision in that case if Santa Clara county had been

abolished is not hard to conjecture.

Public Policy, Public Utility, Public Conveni-

ence, all argue in favor of Folsom's jurisdiction; If it

be true, as stated by Mr. Justice McKenna, supra.

"That there is a presumption against a construction

which would cause grave public injury or even incon-

venience," why should not that presumption be ap-

plied to the case at bar? Is it not perfectly apparent

from the order of Aug. 24, 1903, (Plaintiff's Exhibit-

Record p. 29) and from that }jart of the Order of July

24, 1900, (Record p. 28) reading as follows: "That

when either of said Commissioners are absent from the

precinct or for any other reason are disqualified to
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serve in the trial of matters brought before them, a

commissioner from an adjoining Precinct may take ju-

risdiction of said action or offense, and may try such

action or offense in such adjoining precinct in the

place of such absent or disqualified Commis^iioner"

that it was intended that Folsom should have jurisdic-

tion of unfinished business^

Juneau Commissioner Precinct is and was an ad-

joining precinct to Douglas Island precinct (Bill of

Exceptions p. 59 top).

What would become of the estates in process of

settlement in Irwin's court at the time of its abolish-

ment? The Judge of the District Court has supervisory

power, it is true, but he can only exercise that supervi-

sory power if he have information as to the facts, or

the facts are properly brought before him. The seat

of his court is at Juneau and lie is required to hold

two terras a year at Skagway; He cannot be in

each of said six precincts of his division at one and

the same time, nor is he required to take judicial no.

tice of the condition of the estates of deceased persons;

That there^many such matters left unfinished by Ir-

win is stated in the Judge's opinion (Record p. 96).

what would become of sale* made or confirmed, ac-

counts of administrators settled, compromises effected,

in Folsoin's Court, in those matters left unfinished by

Irwin?

Besides Valkntixk aitkauki) uefoke Folsom in

OBEDIENCE To THE cii'ATiox. Hk iicver raised Ihe ques-

tion that Folsom had no .jurisdiction to remove him;
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he complains only that Foisoni eiT(3<l in removing him.

(Valentine's Exceptions Record p. (i7).

Again: It is the defendant who pleads that Vfll-

entine was the di'i.v appointed and qualified Adminis-

trator; The com[)laint contains no such averment;

The first we hear of Valentine's due appointment is

in the Answer of defendant, and it occurs after, and

in the same pleading as, the plea to the merits of the

action; The re{)ly admits that he was appointed but

denies that he was duly api'ointkd. When such de-

nial is made, it becomes incumbent on the person

l)leading to establish on the trial the facts conferring

jurisdiction. Section 7S, })age 160 of the Code pro-

vides as follows:

"In pleading a judgment or other determination

of a court or officer of special jurisdiction it shall not

be necessary to state the facts conferring jurisdiction,

but such judgment or determination may be stated to

have been duly given or made. If such allegation be

controverted the party pleading shall ])e bound to es-

tablish the facts conferring jurisdiction."

In order to prove that Valentine had been duly

appointed defendant, then, was rec^uired to establish

on the trial the facts conferring jurisdiction on Irwin

to appoint him ^ and the first and foremost of such re-

quirements is a PETITION which shall set forth the

facts necessary to give the court jurisdiction and

whicli shall also state whether the deceased left a will

or not, and the names, age and residence of his heirs

so far as known; (Code Section 781, page 80H.)
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No petition for the appointment of Valentine was

introduced, ''the party pleading^' the jurisdiction did

not establish that Jurisdiction.

rev(x;ation of letters.

But the learned court holds tliat even if Judge

Folsom did have jurisdiction to remove Valentine, he

failed to do so because the order removing him did

not in terms purport to revoke his letters; and for

this reason he holds that the orders of Folsom of

March 4 and 11 are void. (Opinion, Record page 103.)

Our answer to this is two fold:

First: The removal of an administrator and the

revocation of his letters are practically one and the

same thing.

Second: If they are not practically one and the

same thing, the omission to revoke his letters would

render said orders voidable only, not void, and if

voidable only, they are not subject to collateral at-

tack, as was attempted to be made in this action.

It seems hardly necessary to cite authorities or

make an argument on either of these propositions.

We cannot imagine any court removing an adminis-

trator for unfaithfuUness to his trust and yet recog-

nizing him l)ecause "his letters have not been re-

voked;" we cannot picture a removed administrator

"running amuck" with letters of administration in

his pocket and seriously contending that he has the

power to act because the Marshal had not forcibly

taken ]jos8essioii of those letters. What does "revoke"
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mean but "call l)ack'" and how can the authority of

an administrator be more elFectively •"called back' than

by his removal from office? The letters are, presum-

ably, in the possession of the removed administrator,

are they to be replevied or is the "removed one" to be

madamus|^ed? Besides Valkxtixe never had axy let-

ters, xoNE ARE SHOWN, could FolsoHi Tevoke some-

thing that never existed.

Section 7H8, page 307. Carters Code provides

what the aggrieved heir, legatee, etc., is to do—^he may

apply for the removal—^it does not say he may apply

for the removal and revocation. Section 787, Id.

states what the effect of a removal is, not what the

effect of a revocation is. Section 763, supra, gives the

commissioner jurisdiction "To grant and revoke letters

of administration" and says nothing about "removing"

administrators,* could it be successfully contended that

this section does not give the jurisdiction to remove?

The terms are practically iiiterchangabie and are

so used in the statutes and text books. If there is

any difference in the significance of the two terms "re"

move" would be the more appropriate one to be used

in this case; technically speaking letters are revoked

when they are erroneously issued in the first place; an

administrator is removed when he has become unfaith-

ful to his trust, lis Cyc. Law <fc Proc. 151.

In 47 P. R. o92, Barrett vs. Superior Court, (Cal.

)

the Court says: '-This order of the court cut off those

powers and rights and completely ousted her from of-

fice." In that case the order was "that the right of
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the administratrix to the administration of this estate

do cease," and further in the same opinion, the fol-

lowing language is used "it is evident that the order

was intended to revoke her letters; it meant that or it

meant nothing; it was broad enough to cover the

ground ; it was not required to be in any particular form

and was sufficient to serve every purpose intended.

"

Scott vs. Burch 6 Harr. <fe J. (Md.) 67. Wojjrner Am.

Law of Adm. p. 600.

Again, if the omission to "revoke" the letters affects

the order at all, it would render in voidable, not void,

and so not subject to collateral attack. No authori-

ties will be cited on this point.

SUPERSEDEAS

Did Valentine's purported appeal operate as a

supersedeas^

The opinion of the Court on this question was in

the negative, and,of course, with that portion of said

opinion, plaintiff in error has no fault to find, (Record

p. 102) but, it is to be i)reMumed that defendant in er-

ror will contend that the Court was wrong on that

point, and that the judgment ought to be sustained if

there be any "right reason." albeit a "wrong reason"

was given.

Plaintiff in error maintains;

First: The question of appeal or supersedeas was

not properly before the trial court, having been waived.

Second: Valentine has no appealable interest.

Third: An a])i)eal from an order of the probate
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C/Oiirt does not, in the absence of a Statute or order of

court, operate as a supersedeas.

And first,the question was not properly, before the

trial court, having been waived; the appeal is not

pleaded ; The Record i)age 7 1 shows that no transcript

on appeal was filed in the District Court until June

2nd, 1905, long after all the pleadings in this action

had been settled; On March 14, 1905, some exceptions

were filled in the Probate Court but it is not shown

that plaintiff knew anything about them ; Besides this

would be in the nature of matter in abatement and

was waived by joining it with a plea to the merits and

going to trial on the merits; In Oregon and Missouri

a plea in abatement is waived by such proceeding.

Bliss on Code Pleading. Sec. 345.

Second: Valentine had no appealable interest;

Plaintiff contends that a removed administrator

against whom no personal judgment has been rendered

has no appeable interest; It is only an heir, legatee,

devisee, creditor or other person interested in the es-

tate who can appeal (Carter's Code Section 941, page

337) How is Valentine interested in this estate? In

the case of In re Hills estate 35 P. R. 131, the court

says, "The order by its terms directed the appellant

to make payment, regardless of the question as to

whether or not there were sufficient funds in his hands

belonging to the estate of his ward, and adjudged that

HE PERSONALLY PAY THE COSTS; sucli being the require-

ments, the appellant had such an interest therein as

would authorize him to appeal from the order.'' It is
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different in the case at bar. "Or other person inter -

ested in the estate" must be taken to mean "other such

person"—that is the rule where the general follows

the special enumeration.

Endlich Interpretation of Statutes page 404 et

seq.

If the statute had intended tha' a removed ad-

ministrator should be entitled to appeal from an order

removing him, it would have been very easy to in-

clude him by name in the list of persons entitled to

appeal^but the administrator is expressly omitted from

the list; "espressio unius, alterius exclusio."

Third: But, waiving, for the sake of the argu-

argument only, all of these considerations, an appeal

from an order of Prol)ate removing an administrator,

does not, under the Alaskan Statutes or practice, op-

perate as a supersedeas; The Alaskan Statute on the

subject of such appeals is very meagre, and is found

in Section 941, page 337 of the Code, supra, and there

is absolutely nothing in it which gives to sucli a})peal

the effect of a supersedeas, uov was there any rule or

practice of court to that effect (Record page 59 middle)

The case of Knight vs. Hamaker, 54 P. R. 659

—

660 is directly in point. It is an Oregon case and was

decided in 1898; There the Oourt says, "But as we

understand the law. an appeal from an order remo^'-

ing an administrator does not stay the operation of

the order while the appeal is pending. The Statute

provides that the court may u})on jjetition of any heir,

legatee, devisee, creditor or other person interested in



2y

the estate, or upon its own motion, after citation, re-

move an unfaithful administrator, and revoke his let-

ters, and that in such case, if there be a co-executor,

or co-administrator, he shall thenceforth exercise the

powers and perform the duties of tlie trust, and if not

administration of the estate remaining unadministered

shall be granted to those next entitled, if they be com-

petent and qualified. These provisions clearly con-

template and provide that the i)owers of an adminis-

trator and executor shall terminate at the date of his

removal by the county court, and that the administra-

tion of the estate remaining unadministered shall

immediately devolve upon a co-executor or co-adminis-

trator, if there be one, and if not, upon the person to

whom letters shall be granted; and appeal does not

restore him to that office pending the determination,

in the absence of a statute to that effect; Dutcher vs.

Culver 23 Minn. 415 et al." The language of the

Oregon statute, supra, is exactly the language of the

Alaska Statute [Code Sec. 787, p. 307.
]

See also 20 Am. & Eng. Encyc. of PI. & Pr.

pages 1215, 1237, 1236.

The only way, and that would be a strained way,

in which such appeal might be made to operate as a

supersedeas, would be by an an order of either the

Probate or District Court, making it a supersedeas.

There is and there was no such order; And it would

have been v^ery inconsiderate of the estate of this

dead man for any court to grant such an order under

the circumstances of this case.
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What were the circumstances? A man is killed

by the negligence of his employer; before the man's

body is cold, that employer gets a servile Commissioner

to appoint one of his own henchman as administrator,

knowing, as it does, that a suit for damages would

have to be brought by an administrator: the dead

man's parents desire to hold the employer amenable;

this administrator refuses to bring the action—he is

removed and another person is appointed as adminis-

trator; the removed administrator appeals; N^ow if

the Court were to grant an order making that appeal

a supersedeas, what would liecomeof the action? The

old adm inistrator could not bring it because he had

been removed, he new administrator could not bring

it because the order removing the old administrator

had been appealed from and the court had made said

appeal a supersedeas. What would become of the

case against the employer^ It outlaws in two years

from the death (Code wSection 353. page 222). The

employer would go unwhipi)ed of justice and its

aim in getting its creature appointed administrator

would have been subserved.

Perhaps, on the authority of In re Moore's estate

24 P. R. 846, (Cal.) it will be contended t!iat the com-

missioner should have appointed a S])ecial Adminis-

trator; that case depended entirely upon the Statute

of California which provided that when an executor

or administrator dies, or is suspended from office or

removed, the Superior (^ourt or a Judge thereof, must
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appoint a special administrator. There is no such

statute in Alaska Probate Law, but on the contrary

there is a Statute which prescribes what the commis-

sioner is to do in case of removed adrainis^trators, and

that statute has been complied with by the appoint-

ment of Cheney (Code Section 787, P. 307.)

Nay. more; if there is any appeal at all allowed

to the removed administrator, he can still further ap-

peal—appeal to the Ignited States Circuit Court of

Api)eal8 at San Francisco (Code Sec. W43, page 337.

)

If the appeal operates ipso facto, as a supersedeas, or

if the court makes it a supersedeas, the removed ad-

ministrator may keep the matter of his removal in the

courts for years, and, in the meanwhile, the deceased's

estate goes to pot; the action becomes outlawed and

those whose negligence killed a man go scott free;

What a travesty on justice this would be, what a com-

ment on the'^w»fficieucy of the law. To the credit of

CJommissioner Folsom be it said, he promptly removed

Valentine, and the latter has not had the temerity to

ask any court to make his farcical appeal a super-

sedeas.

(Counsel has asked what would be the result, if

* when the appeal comes on to be heard, the court

should decide that Valentine had been erroneously

removed and should reinstate hiin in the office of ad-

ministrator^ Suppose that such action should be

taken l)y the Court, the estate of Ole Linge would

simply ]:»e richer by |>lO,i)()0. CUieney would, in that

case, certainly have been a de facto administrator and
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all his acts beneficial to the estate would be valid;

The person who may be administrator is immaterial

to defendant. The Treadwell company cannot be in-

terested in that question.

It is of no consequence to it to whom the dam-

ages are paid for the estate; they would not be paid

to any one in his individual capacity; they would have

to be disbursed under the order of the Probate Court,

(Code Section 353, page 222,) supra.

WAIVER.
But we submit that the plea of incapacity of the

plaintiff to sue was a plea in abatement and having

been joined to a plea in bar, the trial being on the

merits and the verdict of the jury a general verdict

and no question of law having been reserved, the ob-

jection to the plaintiff's capacity to sue, if it were in

fact well taken as an abstract question of law , was ir-

revocably waived in the case.

In conclusion, we submit; that every presumption

is in favor of the verdict, every intendment in favor

of Folsom's Jurisdiction, and that plaintiff is entitled

to a judgment on the verdict, and in accordancethere.

with, and that, having been deprived of such by the

court, (on a pure question of law, to review and cor-

rect which all the facts and evidence necessary, are

before this courtJ this court should reverse the judg-

ment of the court below and remand the cause with

instructions to enter a judgment for j)laintiff on, and

in accordance with the verdict, and to—dtrert that

it be provided in said judgment so to be entered by
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the lower court that the amount of said judgment

shall bear interest at the legal rate from March 12,

1906, [that being the date when the motion in

arrest was granted] with leave to defendant to sue

out a writ of error, if it chooses, from the judg-

ment so to be rendered, to review such matters as are

not made res adjudicata by matters decided on this

writ of error.

Respectfully Submitted,

L. S. B. SAWYER.
R. W. JENNINGS,
Z. R. CHENEY, Pro se

Attorneys for Plaintiff.
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BRIEF OF DEFENDANT IN ERROR.

The facts are undisputed and are as follows:

1. On August 24th, 1903, Emery Valentine was

appointed administrator of the estate of Ole Linge,

deceased, by the Probate Court for Douglas Island

Precinct. Valentine qualified and entered upon his

duties as administrator.

2. On August 31st, 1903, the District Judge

made an order accepting the resignation of the Commis-

sioner for Douglas Island Precinct, and directing that



the territory embraced within the Precinct be added to

the Juneau Precinct, and that the records of that Pre-

cinct be deUvered to H. H. Folsom, the Commissioner

for the Juneau Precinct.

3. In March, 1905, Z. R. Cheney and R. W. Jennings,

claiming to represent the heirs of the deceased, filed a

petition in the Probate Court at Juneau, praying for the

removal of Valentine, and the appointment of some

other person as administrator. The petition was

heard, and an order made that Valentine be removed,

and that Z. R. Cheney be appointed as administrator.

Z. R. Cheney took an oath of office, and filed the

required bond.

4. Valentine took an appeal from this order of

removal to the District Court, which appeal is still

pending.

5. Cheney, as administrator, brought this action to

recover damages for the death of Linge. The jury

returned a verdict for $10,000. The defendant made a

motion for a new trial and a motion in arrest of judg-

ment. The motion for the new trial was denied. The

motion in arrest of judgment was granted and the

action dismissed on the ground that plaintiff had no

capacity to sue.

We call the attention of the Court to the following

three points of law arising from the above facts:

1st. The order of the District Judge did not have

the effect of removing the case of Linge's Estate into

the Probate Court of Juneau, so as to vest jurisdiction



in that Court to remove the administrator and appoint

another.

2nd. The order of the removal of Valentine

—

conceding that the Probate Judge at Juneau had juris-

diction—does not go far enough to authorize the

appointment of Cheney, for the reason that the order

utterly fails to revoke Valentine's letters of adminis-

tration.

3rd. The Court had no power to appoint Cheney

pending Valentine's appeal.

I.

THE ORDER OF THE DISTRICT JUDGE DID NOT HAVE THE EFFECT

OF REMOVING THE CASE OF LINGE'S ESTATE INTO THE
PROBATE COURT OF JUNEAU, SO AS TO VEST JURISDIC-

TION IN THAT COURT TO REMOVE THE ADMINISTRATOR
AND APPOINT ANOTHER.

In considering this question, it is necessary to bear

in mind the character of Probate Courts in Alaska.

They are purely creatures of the Code. The sections

of the Code governing their appointment, jurisdiction,

etc., are as follows:

Sec. 6, part III, p. 133:

"The respective Judges, of the Court shall

appoint, and at pleasure remove, clerks and com-
missioners in and for the District, who shall have
the jurisdiction conferred by law in any part

thereof; but who shall, during their terms of

office, each reside at the place in the District

designated in the respective orders appointed.

"The Commissioners shall be ex-officio Justices

of the Peace, Kecorders and Probate Judges, and



perform all the duties and exercise all the powers,
civil and criminal, imposed, or conferred on the
United States Commissioners by the general laws
of the United States, and the special laws appli-

cable to the District."

Sec. 763, part IV, p. 302, provides:

"The Commissioners appointed in pursuance of

this act, and other laws of the United States shall

have jurisdiction within their respective precincts,

subject to the supervision of the District Judge, in

all testamentary and Probate matters; that is,

"First: To take proof of wills;

"Second: To grant and revoke letters testa-

mentary, of administration and of guardianship."

(Then follow five other specific grants of power not

material to this inquiry.)

Sec. 940, part IV, p. 337:

"There shall be an appeal to the District Court,

of the District of Alaska, from all orders of the

Commissioners exercising the jurisdiction of a

Court of Probate."

The next three sections prescribed how the appeal is

taken; that it may be heard either by the District

Court, or Judge; and there shall be in effect a trial

de novo.

Sec. 1, of part V, p. 357, makes it the duty of the

District Judges to divide their divisions of the District

respectively, into Precincts, and prescribe their bound-

aries.

Sec. 766, part IV, p. 302, prescribes for the records

of the Probate Court.

Other provisions of the Code, not necessary to cite,



constitute the Commissioners Justices of the Peace,

and provide fully for the duties of the Justices Court,

civil and criminal, including its records. Still other

provisions provide for their duties strictly as United

States Commissioners.

It will thus be seen that there are in effect three

offices conferred upon the Commissioners:

1st. Commissioners under the laws of the United

States and of Alaska.

2nd. Justices of the Peace.

3rd. Probate Judges.

A clear line of demarcation separates the duties of

each of these positions. The Justices' Court for

example, though presided over by the Commissioner

has no probate jurisdiction; nor has the Probate Court,

though presided over by the same Commissioner, juris-

diction of an action at law, or of a misdemeanor. To

thoroughly understand the nature of the Probate

Courts, in Alaska then, it is necessary to lay out of our

purview, all other duties conferred upon the Commis-

sioners by other parts of the Code, and consider them

merely as Probate Judges. A reference to the statutory

provisions then show:

1st. These Courts, while provided for by the Code,

are not created by it; they are created by a legislative

act of the District Judge, had pursuant to the Code.

2nd. They have no terms of office, but are appointed

and removed at the pleasure of the District Judge.
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8rd. Their territorial jurisdiction is strictly limited

to the boundaries of their respective precincts.

4th. They exercise their jurisdiction under the

supervision of the District Judge.

5th. The jurisdiction and power conferred is strictly

defined, and even its method of exercise prescribed.

That the Probate Courts of Alaska, then, are inferior

Courts in the strictest sense of the term, would seem

to admit of no question. One of the tests of an inferior

Court is that it is placed under the supervisory control

of other Courts. (8 Am. & Eng. Ency. Law, 2nd. Ed.,

p. 39, note.) This Court, in a carefully eonsideifed-

opinion in the case of Wakefield as admr. etc. v. Wilson,

et al, so held during the present term. This question

is only important for the reason that no presumptions

can be entertained as to the validity of the orders upon

which the plaintiff relies. He must show each step

taken leading to his appointment and that the facts

authorized the Probate Court's action. His counsel

recognized this rule and attempted to comply with it.

After admitting the regular prior appointment of

Valentine, plaintifi" pleaded Valentine's removal, and

his own appointment. Had the Probate Court been a

court of general jurisdiction—a Superior Court—the

production of the letters of administration to Cheney

would have been all that was necessary; the pre-

sumption of jurisdiction and the regularity of the

proceedings of a Court of that character would at once

have arisen, that any prior administrator had been

properly and legally removed, and his letters revoked.



This brings us to a consideration of the question of

the validity of the jurisdiction, assumed by Judge

Folsom, over the case; for if he had no jurisdiction of

the case, he had no power to make any order in it.

By case here is not meant the cause of action;

Ihough these terms are often used as meaning the

same thing; there may be two or more cases pending

for the same cause of action in the same or different

courts, and there may be a cause of action and no

case. Case here means and is used to designate the

proceedings by which the cause of action is litigated

in Court. Used in that sense there are, it is believed,

but three ways in which any Court gains jurisdiction

of a case;

1st. By the filing of appropriate pleadings invok-

ing the Court's action, and the issuance and service

of process, etc.—the ordinary way.

2nd. By the removal of the case by the Court in

which it was brought, as in the first instance, to an-

other Court competent to try it, under a statute per-

mitting such removals.

3rd. By a similar removal by legislative act.

If there is any other mode of vesting a Court with

jurisdiction of a case, in the sense in which the term

is here used, it has escaped our attention; and counsel

for plaintifi" has failed to suggest any. Indeed that is

not their claim. It would be too absurd. Mere pos-

session of the record of a case is clearly not sufiicient,

even though it be an authorized possession. For ex-



ample, if the District Court of Alaska should make an

order, or Congress should enact that the records of

such Court should be delivered to the United States

District Court of Seattle, would it be pretended that

that order or act, would confer jurisdiction on the

Seattle Court to take jurisdiction of cases here pend-

ing, set aside orders of this Court, and made new

ones of its own? Clearly not. Would the situation

be changed by the fact that the act also extended the

territorial jurisdiction of the Seattle Court over

Alaska? Clearly not; for jurisdiction of the case is

one thing, jurisdiction of a territory another and very

different thing. The District Court of Alaska has ju-

risdiction, for instance, over the entire territory of

Alaska; but it has not jurisdiction of any case pend-

ing in Division No. 2 or 3. And this is true, even

though such Court has jurisdiction of the cause of ac-

tion involved in cases there pending. All of which

means nothing more than that one Court cannot in-

terfere with the proceedings in respect to causes de-

pending before another Court.

These views are fully sustained by the decision in

Hunt V. Palao, 4 How. 589, and the cases fol-

lowing it.

These are all collected in the opinion of Judge

Dillon in the case of

Ames V, Ry. Co., Fed. Cas. No. 324.

These cases all arose out of the abolition of terri-

torial Courts, upon the admission of a territory into

the Union as a State; and they show exactly what is
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necessary in order to transfer jurisdiction over cases

pending in the territorial Courts to the newly created

Courts of the State. Judge Dillon holds in the Ames
case, or rather he assumes as settled law, that the

new Court could not take cognizance of any cause

pending in the Courts abolished by the admission of

the territory as a State, unless such causes were ex-

pressly transferred by legislative act. As it is aptly

put by Mr. Justice Gray, in the case of

Konigsberger v. Richmond Silver Mining Co.,

158 U. S. 48:

"Courts of the United States inferior to this

Court, having no jurisdiction, except as conferred
by Congress, Congressional legislation is neces-

sary to enable those Courts, after the admission
of a State, to take jurisdiction of cases previously

brought in the territorial Courts."

See also for an instructive case bearing upon the

question:

Dome V. Richmond Silver Mining Co., 43 Fed.

691;

Pendleton v. Couling, 27 Pac. 388.

The rule is based upon the very foundations of the

nature of a Court. No Court, however general its

jurisdiction over causes of action, can gain jurisdic-

tion of a case, until that jurisdiction is invoked in the

manner provided by law. Hence when a case is once

brought in one Court, every other Court is necessarily

deprived of jurisdiction of that case. It may be trans-

ferred or removed into another Court, either by order

of the Court having the power so to do, or by legisla-



10

tive enactment. But until so transferred, any order

made therein by another Court than the one where it

was pending would be absolutely void.

These principles are so well settled, and indeed so

obvious, that we apprehend they will not be seriously

controverted. The only recourse then, for plaintiff to

maintain his capacity to sue, is to contend successfully

that the order of the District Judge directing that the

retiring Commissioner at Douglas deliver, the records

of his oflfice to Judge Folsom, has the effect, or was

equivalent to an order transferring the pending cases

in the Douglas Court to the Juneau Court. Let us

briefly examine this contention. In the first place, it

must be borne in mind, as said before, that the Pro-

bate Court, being a court of limited and inferior juris-

diction, there is no presumption in favor of its juris-

diction. Those who rely upon its orders or decrees

must point out the authority by which they are pro-

nounced. Nor is the power exercised by such Courts

ever extended or enlarged by construction. The

power exercised must be clearly within the power

granted. Now the power to act in the case of the

Estate of Ole Linge, must be found, if found at all,

not in any law of Alaska, for that law, impliedly at

least, forbids one Probate Court from taking jurisdic-

tion of a Probate case brought in another Court (Sec.

772, subd. 5) but in the order of the District Court.

The order in question merely directs the delivery of

the records. The scope and legal effect of the order

must be gathered from its language. It cannot be
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stretched beyond its plain meaning because, we know
that it should have been so drawn as to include some-

thing it does not. If its meaning is ambiguous, it may-

be interpreted so as to meet the obvious purposes in

view in passing it. But that is the limit of construc-

tion. Construction, in short, cannot be made to put

something into an order or legislative act that is

plainly not there. To have given Judge Folsom juris-

diction, of the Ole Linge estate, and completed the

work of the Douglas Court, the order should have

provided in substance "that all causes now pending in

" the Justice and Probate Court at Douglas are hereby

" ordered transferred to the U. S. Commissioner's Court

" at Juneau, and there docketed in the proper dockets;

'* and the said Court at Juneaa is hereby made and con-

" stituted the successor of the said Court at DouglaS'

" and said causes shall be proceeded with in the said

" Court, at Juneau, the same as if originally brought in

•' such Courts, and the records and files of the said

" Court, at Douglas, are hereby made and constituted

" the records and files of the Court at Juneau, and are

*' ordered transmitted and delivered to the U. S. Com-
" missioner at Juneau, to be by him safely kept as a

" part of the records and files of his office."

This was certainly the substance of what was

required, if we are to follow the methods pointed out

in the cases above cited. Is all this met by a simple

order to deliver the records? To state the question is

to answer it. Why, the said records are not even

made the records of Judge Folsom's office. But we

will not enlarge upon so obvious a matter further.
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There is another point to be considered in this con-

nection. The appointment of Cheney was in reality

the appointment of an administrator de bonis non.

He was appointed to administer a part of the estate

alleged to have been unadministered by Valentine.

Such being the case, he was what the law denominates

an administrator de bonis non. Now, an adminis-

trator de bonis non can only be appointed by the

Court which appointed the original administrator.

Barnett v. Meadows, 46 Am. Dec. 517.

In that case, an administration de bonis non was ap-

pointed in Nelson County. The original administrator

was appointed in Washington Co., held that the second

appointment was void, and the administrator de bonis

non could not sue for property of the intestate.

It may be contended that such a holding would de-

prive those interested in the Ole Linge estate of any

remedy, for grievances they may have. Even if that

were true, it does not follow that it should induce

this Court to disregard the law. But it is not true.

This Court, under its supervisory jurisdiction could

undoubtedly have afforded any relief to which parties

were entitled. Furthermore, if, instead of invoking

the aid of a Court without jurisdiction, the plaintiff

had petitioned this Court to make the requisite order,

it could have remedied the omission by a supplemen-

tal order constituting Judge Folsom the successor of

Judge Irwin, and have thereby empowered the former

to take jurisdiction of the case of Ole Linge estate.
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11.

THE ORDER OF THE REMOVAL OF VALENTINE—CONCEDING THAT
THE PROBATE JUDGE AT JUNEAU HAD JURISDICTION-
DOES NOT GO FAR ENOUGH TO AUTHORIZE THE APPOINT-
MENT OF CHENEY, FOR THE REASON THAT THE ORDER
UTTERLY FAILS TO REVOKE VALENTINE'S LETTERS OF
ADMINISTRATION.

The apparent confusion in the adjudication bearing

upon this question, is due to the distinction between

the force and eflfect given to the decrees of Courts of

superior, and Courts of inferior jurisdiction. In a

Court of Probate, established by a constitution

and made a superior Court, an order of appoint-

ment of a second administrator is conclusive

proof of the fact that the prior letters of admin-

istration were revoked. And this is true al-

though the record fails to show such revocation. For

it will still be presumed that the order was made and

not entered. But this is not the rule with respect to

Courts of a limited jurisdiction or inferior Courts. No

presumptions arise as to the validity of their acts. The

facts showing their validity must appear.

18 Cyc, p. 155.

Further confusion results from the confusion of

terms. "Removal of the adminis'trator" and "revoca-

tion of letters" are often used as meaning the same

thing. But they do not. "Revocation of letters" is a

removal of the administrator. But an order removing

the administrator does not revoke his letters any more

than an order of appointment of an administrator is the

same thing as the issuance of his letters. Woerner, in

his valuable work on the American Law of Adminis-
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tration, in speaking of the power of revocation, says;

"In most of the states the power to revoke
letters granted, or as it is more usually termed,
to remove an executor or administrator, is vested
exclusively in the Probate Court."

Woerner, Vol. 1, p. 569.

On the preceding page, he lays down the rule em-

phatically that the authority conferred by the letters

cannot be questioned in another Court until such

letters are revoked. It is clear therefore that it is the

revocation of the letters that operates as a removal of

the administrator and that no order short of an order

revoking the letters can have that effect. Such, indeed,

is the plain meaning of our Code. In the grant of ju-

risdiction, Sec. 763, Subdivision second, the language

is: "to grant and revoke letters" etc. And in Sec. 782,

in providing what shall be done, if will is found after

grant of letters of administration, it says: "such letters

shall be revoked". And in the next section, relating

to the same subject, where charges are preferred

against the administrator, the language is: "if the Court

" find the charge to be true, it shall make an order re-

" moving such administrator and revoke his letters".

These authorities clearly show that the only order

which puts an end to the authority of an administrator

is one revoking his letters. This Court has reason^

-th4fr4aa4^Wr-ott4Myith^-thQ oaro and-eteftPftees that Qi^

-Hsportance -of- ^« ease—demanded-- and- -r-eae^hed -Se-

same conclusions in the Wakefield ease, before oited-.

-Counsel for the plaintiff claim that decision is not law^

but they cite, and can cite no decision in conllict wifeb'
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i*. Apparent conflict, as the Court in that case shows,

is due to the difference between the presumptions in

favor of Courts of superior and those of inferior juris-

diction.

III.

THE COURT HAD NO POWER TO APPOINT CHENEY PENDING

VALENTINE'S APPEAL.

All the authorities are unanimous in sustaining the

negative of this proposition where the Court, as the

Alaska Probate Court is, one of inferior jurisdiction.

Woerner, Vol. II, p. 1204.

18 Cyc, p. 158.

We call the attention of the Court to the following

portion of the opinion of the learned District Judge,

rendered in this case and set out in the Transcript at

pages 95 et seq.:

"But counsel argues, Irwin having resigned as com-

missioner, the Douglas Island Precinct having been

abolished, the records and property of the Douglas Is-

land Precinct having been delivered to the Juneau com-

missioner, and the jurisdiction of the territory of the

old precinct having been vested in him by another or-

der of the Court, the power under the order of July

24, 1900, was revived, and he took jurisdiction of the

Linge case by virtue of the two. Such a construction

is not reasonable. Irwin was neither absent nor dis-

qualified. On the contrary, he was no longer a com-

missioner, and the precinct and court on Douglas Island

had ceased to exist—were defunct. The plain purpose
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of the order of July 24, 1900, was to provide for an ad-

ministration of the civil and criminal law in a precinct

when the commissioner as ex-officio justice of the peace

of any given precinct was, for any reason, unable to

perform the duties of that office. It was not made to

meet any such contingency as has arisen here.

When Irwin resigned and the Douglas Island Court

and precinct became defunct on Aug. 31, 1903, there

were certain cases or proceedings pending and in pro-

cess of administration. The Linge estate proceeding

was one of these. One of counsel, for plaintiff ques-

tions the propriety of applying the term 'case' to a pro-

ceeding in a probate court. Whether it should be des-

ignated as a 'case' or as a 'proceeding' appears to the

Court to be a mere quibble over terms which is without

the least force or importance. Whatever the term may

be by which it is denominated, the fact remains that

before a Court can act in a particular matter, it must

have acquired jurisdiction, and an argument over the

name to be applied to that matter does not aid in arriv-

ing at the principal question involved in the case at bar.

If, then, the order of July 24, 1900, cannot be deemed

to have given the Juneau commissioner jurisdiction,

from what source did he obtain it, if at all?

There are generally three ways in which jurisdiction

of a case or proceeding may be obtained by a court:

(a) By the filing of proper and appropriate pleadings in

the court. This is the ordinary way. (b) By an order

of the Court in which a case has been initiated, as

above, transferring the case to another court, (c) By
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virtue of enactment of the law-making power. Did

the Juneau Probate Judge acquire jurisdiction of the

proceeding in the ordinary way? He certainly did not-

The proceeding had been initiated in the Douglas Is-

land Court. The steps taken before the Juneau Pro-

bate Judge were for the removal of the acting adminis-

trator and not for the initiation of administration.

There was no order of the Douglas Island Probate

Judge transferring the proceedings to Juneau. There-

fore, if the Probate Judge of the Juneau precinct ac-

quired jurisdiction at all, it must have been by virtue

of authority given by the law-making power. An ex-

amination of the special act of Congress applicable to

Alaska for grants of jurisdiction has already been

made. Nothing therein can be found to warrant the

Probate Judge in assuming jurisdiction of pending

cases. There is another source of quasi legislative

enactment to be found in Alaska. As a result of the

supposed isolation of the District of Alaska, and its

great distance from the seat of the Federal Govern-

ment, a peculiar form of government for the District

has grown up, by which many and diverse functions

have been given by Congress to the Judges of the Dis-

trict Court. Not the least of these is the power to

make certain provisions for the District by means of

court orders. Sees. 6 and 13 cited above and Sees. 1

and 2, Tit. Ill, of Chap. 786 L. 1900, 31 U. S. St. at L.,

p. 494. Congress has empowered the District Judges

not only to appoint and remove commissioners who

shall be ex-officio recorders and Probate Judges, but

has also directed them to define, change or abolish
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recorder's districts and commissioners' precincts, as

the public welfare might demand. By virtue of this

power, the Judge of this court, on July 24, 1900, made

and entered an order in which among other things,

he defined the boundaries of the Douglas and the

Juneau commissioner's precincts. On Aug. 25, 1903,

he made another order, becoming effective on Aug.

31, 1903, by which he accepted the resignation of the

Douglas Island Commissioner, abolished the Douglas

Island commissioner's precinct, transferred jurisdic-

tion of the territory of that precinct to the Juneau

commissioner and directed Irwin, the retiring com-

missioner, to 'deliver the records and property of his

oflSce to H. H. Folsom, U. S. Commissioner and Ex-

officio Recorder of the Juneau Recording District',

This, then, is the quasi statute by virtue of which it is

sought to sustain the acts of Commissioner Folsom in

taking jurisdiction of the Linge matter. Plaintiff as-

serts that this order is sufficient to transfer jurisdic-

tion of the cases and directs the attention of the Court

to the case of Bird v. U. S., 187 U. S. 18; where the

Supreme Court states the presumption

—

•against a construction which would render a

statute ineffective or insufficient, or which would
cause grave public injury or inconvenience.'

This Court is cognizant of this rule of statutory con-

struction and appreciates the unfortunate result of a

construction which will not uphold the jurisdiction

assumed by Commissioner Folsom. At the same

time, no Court would be warranted in reading into the
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law something that patently is not there. The Court

must construe the law as it is found, maintaining its

sufficiency, if it may, but without hesitation, declaring

it to be ineffective if it must.

Nowhere in this order of Aug. 25, 1903, does there

appear a direction for the transfer of pending cases.

True, it directs the 'delivery of the records and prop-

erty' of the Douglas Island office to Commissioner

Folsom. But the delivery of records does not vest

jurisdiction of pending cases. Hunt v. Palao, 4 How.

589. In Re Harlan's Estate, 24 Cal. 182. Neither

does the transfer of the territory to the Juneau Com-

missioner, either of itself or when taken with the

direction 'to deliver the records and property' carry

pending cases. Any proceeding or case initiated

after Aug. 31, 1903, or any cause of action arising

prior thereto within the old precinct of Douglas

Island, but upon which no action or proceeding has

been commenced prior to the abolition of the pre-

cinct, is properly within the jurisdiction of Commis.

sioner Folsom, as laid down by that order. But the

cases which had been initiated before Irwin and were

undisposed of and pending on Aug. 31, 1903, when

the precinct was abolished, do not seem to be within

the purview of that order. If this order or the laws

of Alaska do not vest Commissioner Folsom with jur-

isdiction of the Linge case, how then may he have

acquired it?

Defendant asserts that inferior courts have no jur-

isdiction except that conferred by acts of the law-
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making power, and since there is no such authority

here, the Juneau Probate Judge had no jurisdiction in

the case. Hunt v. Palao, 4 How. 589; Ames v. Ry.

Co., Fed. Case No. 324, aud cases there cited. Konigs-

berger v. Richmond Silver Mining Co., 158 U. S. 48.

Dome V. Richmond Silver Mining Co., 43 Fed. Rep.

691. Pendleton V. Cowling, 27 Pac. 388. But plaintiflF

replies that these are all cases in which a change of

sovereignty is involved, where a state has taken the

place of a territory, and the questions have arisen in

transferring cases from Territorial to State courts;

and that, in the case at bar, no such question is in-

volved; that the sovereign power remains the same and

therefore no necessity existed for a specific legislative

enactment transferring pending cases.

He also asserts that a question similar to that

involved here was raised in the case of Bird v. U. S.,

cited above, and that the Supreme Court decided

adversely to defendant's contention. The question in

that case was somewhat analogous, but the decision

turned on certain saving clauses in the Alaska Code.

That case, therefore, does not seem to sustain plain-

tiflTs contention.

The cases cited by defendant do involve the ques-

tion of sovereignty, as urged. Notwithstanding that,

there is to be found underlying each decision the

principle that one court cannot assume jurisdiction of

cases pending in another court when that other court

has become defunct, from whatever cause, without

that jurisdiction be conferred by act of the law-

making power.
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Nor is this principle confined to cases where the

transfer is sought from a territorial to a State court.

The same rule exists where the jurisdiction of courts

of counties in the same State are involved. The

matter of the Estate of Harlan, 24 Cal. 182, is a case

in point. In this case, the Court says:

'In organizing the new county of Alameda,
no provision was made for transferring to the
new county the jurisdiction to administer the
estates of those who had already died in the
County of Santa Clara. Provision is made for

transferring certain records and legal proceed-
ings of a local character from the County of

Santa Clara to the County of Alameda
The residence of the party at the time of his
death and not the situation of his estate is the
test of jurisdiction. The provisions of the act
cited clearly do not embrace cases like the one
under consideration. Had the legislature in-

tended to include such cases, they doubtless
would have made provision for them.'

Nor do the provisions of any statute applicable to

Alaska or those provisions of the order of Aug. 25,

1903, embrace cases like that at bar. The Court is

therefore of the opinion that the cases pending in the

Douglas Island Probate Court at the time of its abo-

lition are suspended and must so remain until revived

by an order of this Court transferring jurisdiction

thereof to the Juneau or some other Probate Judge.

In no section of the laws applicable to Alaska is the

Court able to find warrant for the attempt of Commis-

sioner Folsom to assume jurisdiction, and the order of

August 25, 1903, which should have transferred the

cases, is absolutely silent upon the subject. In the
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opinion of the Court it is hopelessly insufficient to

give Commissioner Folsom jurisdiction to act in the

matter. His orders removing Valentine and appoint-

ing Cheney are therefore void, and Cheney has no

capacity to bring or maintain this action.

The Court is also of the opinion, in view of the

peculiar phraseology of the sections of the Alaska

Code, 763, subd. 2, 783, 784, of Tit. II, of Chap. 786,

L. 1900, 31 St, at L., p. 456, that to create a vacancy in

the office of an administrator, the order of removal

must also in terms revoke the letters of administra-

,

tion. 1 Woerner, 569. 11 Am. & Eng. Ency., 2d ed.,

815-816. 19 Ency. of Pleading & Practice, 842. Wake-

field V. Wilson, 2 Alaska Rep. p. — . McDonald v.

Jones, 38 Ala, 25. Godion v. Hooper, 45 Ala. 613.

Monroe v. People, 102 111. 408. Neither the first nor

the second order of the Juneau Probate Judge revoked

the letters. Each order merely stated that Valentine

'is removed as such administrator.' This was not suffi-

cient under the Code to create a vacancy. Therefore,

Cheney's appointment was void, and he had no capacity

to institute this action."

We respectfully submit that for the foregoing rea-

sons the judgment should be affirmed.

Malony & Cobb,

John Flouenoy,

Attorneys for Defendant in Error.
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Owing to conditions in San Francisco, of which this

Court is but too well advised, Counsel for Defendant in

Error, in this City, to whom the duty had been as-

signed, was unable to prepare a Brief in answer to the

Brief of the Plaintiff in Error.

The Brief filed by Defendant in Error, as is apparent

from reading it, was prepared primarily, for the use of



the trial Court; and while it contains a discussion of the

points at issue, which will not be repeated herein,

Plaintiff in Error desires to notice certain matters not

therein directly referred to, and certain points and

arguments in the Brief of the Plaintiff in Error.

For this purpose we deem it proper, inasmuch as the

statement in the Plaintiff's Brief is involved and con-

tains many irrelevant matters, to make a statement of

the case and how the issues arose.

statement of tlie Case.

The action was brought by the Plaintiff in Error, as

Administrator of the Estate of Ole Linge, Deceased,

against the Defendant in Error, for the alleged negli-

gent killing of the said Ole Linge, by an accident

which occurred August 6th, 1903. Ole Linge was

working in the bottom of the main shaft of the Defend-

ant's mine and was killed by the falling of the skip to

the bottom of the shaft. It was alleged that Plaintiff

intestate, at the time of his death was an employe of

the Defendant; that Plaintiff was duly appointed Ad-

ministrator of his estate on March 13th, 1905; that

Ole Linge was killed by the negligence of Defendant,

1st, in using an old worn out, and insufficient hoisting

cable; 2d, in using an old, broken, worn out, and insuf-

ficient sheave wheel, and 3rd, in failing to provide a

suitable and sufficient bulkhead in the shaft. The

Defendant specifically denied all the material allega-

tions of the complaint, except the death of Ole Linge.



It also alleged affirmatively that Plaintiff had no capac-

ity to sue, "for that it is not true that the Plaintiff"

*' Z. R. Cheney, is the duly appointed, qualified, and

" acting Administrator of the Estate of Ole Linge, at

" the time of bringing this suit or at any other time,

" but that in truth, and in fact, long prior to the pre-

" tended appointment of the Plaintiff", Z. R. Cheney, as

" Administrator, one Emery Valentine had been duly

" appointed, and qualified as such Administrator, and

•' was such Appointed, qualified and acting Administra-

'• tor at the time of the pretended appointment of

" Plaintiff herein, and that said pretended appointment

" of the Plaintiff is null and void." (Rec. p. 11.)

The Plaintiff filed a reply to the Answer (Rec. p. 13).

Admitting the prior appointment of Valentine, but al-

leged that prior to Plaintiffs appointment, Valentine

had been removed as such Administrator and his

letters of administration revoked; and thereupon that

Plaintiff was appointed as such Adtainistrator, and

letters of adininistration issued to him, which letters

had never been revoked.

The case was tried to a Jury. At the conclusion of

the evidence, Defendant moved the Court to instruct a

verdict for the Defendant because the evidence con.

clusively showed that Plaintiff" was not the Administra-

tor of the Estate of Ole Linge, Deceased, and because

there was no evidence tending to show negligence on

the part of Defendant (Rec. pp. 73-74). This motion

the Court denied (75). The Defendant, in writing, also

requested the Court to instruct the Jury to return a



verdict for the Defendant, which instruction was re-

fused (76). The Court, among other things, instructed

the Jury that as a matter of law, Z. R. Cheney, was

the duly appointed, qualified, and acting Administrator

of the Estate of Ole Linge, Deceased, and had full

capacity to maintain this suit; to which instruction the

Defendant excepted (75).

The Jury returned a verdict for the Plaintiff for

$10,000.00, the full amount allowed by the Alaska

Code (75-76).

Defendant filed a motion for new trial (76), on the

ground that the Court erred in denying Defendant's

motion to instruct the Jury to return a verdict for the

Defendant; error in charging that Plaintiff" was the

Administrator of Ole Linge, and excess in the amount

of the verdict. Defendant also filed its motion in arrest

of judgment (77) on the ground that the evidence con-

clusively showed that Plaintiff' was not the Adminis

trator of the Estate of Ole Linge, and had not capacity

to sue. These two motions were argued together.

Plaintiff announced in open Court that he had no other

or further evidence upon the question of his capacity

to sue (79). The Court being of opinion that Plaintiff

under the evidence was not the Administrator of the

Estate of Ole Lmge, and had no capacity to sue, and in

view of Plaintiff's announcement that he had no other

or further evidence on that issue, and that a new

trial was therefore futile, and unnecessary, denied the

motion, but sustained the motion in Arrest of Judg-

ment and dismissed the cause (79 & 103). From this



judgment Plaintiff prosecutes this Writ of Error, and

prays for a Judgment of this Court reversing the Judg-

ment of the lower Court, and a remand of the cause

with instructions to enter a Judgment for the Plaintiff

on the verdict. This prayer is made, notwithstanding,

the fact, that Plaintiff, over the objections of the

Defendant had omitted from the bill of exceptions, all

the evidence except that bearing upon his capacity to

sue (Rec. p. 104), and for the manifest purpose of

securing a judgment which Defendant could never have

reviewed in this Court upon the merits, however

erroneous such judgment might be. Defendant moved

an amendment to the bill of exceptions incorporating

therein all the evidence in the case, so that the entire

case, if necessary, might be reviewed by this Court;

but the trial Court denied such motion. The trial

Court is now without power to certify a further bill.

Should this Court therefore, by any possibility, arrive

at the conclusion, that the trial Court erred in holding

that the Plaintiff had no capacity to maintain this suit,

it certainly should not remand the cause with the

instruction prayed for, and so deprive Defendant of the

rio-ht to have the rulings of the trial Court on the evi-

dence and instructions to the Jury on the merits,

reviewed here. The more regular practice undoubt-

edly would have been to have granted a new trial, and

for the Court, upon such new trial, to have instructed

the Jury that Plaintiff had no capacity to sue. But

Plaintiff, to prevent that couH-se, made his announce-

ment, that he had no other and further evidence upon

that issue, so that, as the Court held, a new trial was
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futile, and in effect procured the Court to at once rule

upon the question of the Plaintiff's capacity to sue,

without waiting to have the evidence again presented.

And no complaint is made because the Court took

this course, either in the exceptions, the assignments

of error, or in the brief. We call attention to this matter

at length at this time, out of abundant caution, because

of the gross injustice that would result to Defendant

from a remand with the instructions prayed for, if, as

said, this Court should by any possibility, hold that

the lower Court, erred in the ruling upon which its

judgment was based. This brings us to a considera-

tion of an important question lying at the threshold of

this case, viz.:

Will this Court review a judgment upon a record

so incomplete, that it fails to show that Plaintiff in

error was necessarily injured by the single ruling

assigned as error?

ArKument.

Appellate Courts review the judgments of the trial

Courts, and not the grounds upou which such judg-

ments are given. If the judgment is right, it will be

affirmed, although it was given upon an erroneous

ground. These are fundamental principles. In the

case at bar it was contended by the Defendant that

there was no evidence legally tending to show negli-

gence; that regardless of the question of the capacity

of the PlaintiflF to sue. Defendant was entitled to judg-

ment. When the bill of exceptions was being settled



Defendant moved that all the evidence be incor-

porated therein for the purpose of showing this fact-

The motion was denied. The bill merely shows the

evidence introduced upon the issue as to Plaintiff's

appointment as Administrator. If the record had

been prepared, as moved for by the Defendant, and

this Court should have concluded that there was no

evidence tending to show liability on the part of the

Defendant, it would be wholly immaterial whether

the Plaintiff had capacity to sue, or not; under such

circumstances, it seems that the judgment should

be affirmed, without reviewing the question of the

Plaintiff's capacity to sue.

We are fully aware of the rule that when error has

been committed, it must appear from the record to

have been harmless in order to prevent a reversal.

But the cases so holding seem to be where there is a

complete record of what transpired in the Court

below. But where a record is made up, confessedly

showing only a part of the trial, and the Defendant

in Error objects to such record on the ground, that a

complete record would demonstrate that the ruling

complained of was harmless, even if erroneous, and

the Plaintiff in Error is responsible for such record it

seems that he should not be entitled to have the case

reviewed on such partial record. We have been

unable to find any Federal Decision bearing directly

upon this question, but upon principle we submit that

the Writ should be dismissed, or the Judgment

affirmed without a review of the assignments of Error.



Tlie Rnllnar of the Court Holding: tliat Plaintiff -was not
tbe Administrator of tbe Estate of Ole I^inge, Deceased,
'Was Rislit.

This proposition has been fully discussed in the

Brief already filed as well as in the able opinion of

the learned trial Judge, and we respectfully refer the

Court thereto.

We desire however, to notice briefly some of the

arguments adduced in the Brief of the Plaintiff in

Error, which are not covered in the former Brief.

On page 23 of the Brief, counsel for Plaintiff in

Error seem to contend that the question of the

capacity of the Plaintiff to sue was not properly raised

by the pleadings and evidence. The Defendant

pleaded the prior appointment of Valentine, and that

he was such appointed, qualified and acting adminis

trator, at the time of the bringing of the suit. Plaintiff

admitted the prior appointment, did not deny, that

Valentine was administrator at the time the suit was

brought, and plead in confession and avoidance the

revocation of Valentine's letters. It was not therefore

necessary for the Defendant to prove the appoint-

ment of Valentine at all; much less to introduce the

petition to the probate Court authorizing the appoint-

ment, or even his letters. Defendant only introduced

so much of the probate record as was necessary to

show the Court in which the proceedings were had^

so as to meet the claim of the Plaintiff that the Pro-

bate Court at Juneau had jurisdiction of a case

brought in the Probate Court of Douglas Island.

This was all that was necessary under the pleadings.
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We will not notice the attacks made in the Brief up-

on Commissioner Irwin and Mr. Valentine, further than

to point out that the strictures made are not supported

by the record and have no place in this discussion.

(See especially page 30 of the Brief.) The statements

made are wholly untrue, and counsel evidently forgot

they were not being made to a jury to be prejudiced

thereby

.

Plaintiff in Error further contends (p. 32) that Plain-

tiff's want of capacity was waived by the Defendant.

This is a view taken for the first time in this Court.

Defendant specifically denied the appointment of the

Plaintiff as plead by him; it farther plead specifically

the facts relied upon to show that the pretended ap-

pointment under which he was assuming to act, was

void. Upon these facts, issue was joined. The Code

provides (Part IV, Sec. 58) that the Defendant may de-

mur to the complaint, when it appears upon the face

thereof, "2nd that the Plaintiff has no legal capacity

to sue." Section 61 provides that "When any of the

matters enumerated in Section Fifty-Eight do not

appear upon the face of the complaint the objection

may be taken by answer".

The matter did not appear upon the face of the com-

plaint. Defendant took the objection by answer.

Upon this answer issue was joined, and that issue was

determined adversely to the Plaintiff in Error.

We respectfully submit that the judgment should be

affirmed.

1st. Because the Plaintiff in Error has omitted from
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the Bill of Exceptions so much of the proceedings be-

low, that this Court cannot determine that he was in-

jured by the ruling complained of,

2nd. Because the trial Court correctly held that

under the record evidence, the PlaintiflF was without

capacity to maintain this suit.

Malony & Cobb,

Attorneys for Alaska Treadwell Gold

Mining Company, Defendant in Error.
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United States Circuit Court of

Appeals

FOR TIIK NINTH CIRCUIT

Z. R. CHENEY, as Administrator of the

Estate of OLE LINGE, Deceased,

Plaintiff in Error.

vs.

THE ALASKA TREADWELL GOLD MIN-
ING COMPANY (a corporation),

Defendant in Error.

Having secured a verdict in his favor, after a

trial shown by the record to have extended from

December 14 to December 23 inclusive, in which, so

far as complained of and so far as aj)pear8 there

was no error, and having been deprived of the fruits of

his verdict by the action of the trial Court on a pure

question of law, plaintiff in error seeks to have this

Court right the wrong which, as he conceives, has

been committed. The said wrong can only be fully

corrected by this Court reversing the judgment of the

lower Court and directing by its mandate that the

lower Court enter judgment on the verdict and

allow interest on the amount of that judgment at the

lawful rate and from the time when said judgment

should have been rendered by the lower Court.

There is nothing before this Court but the evi-



deuce and proceedings concerning the error complained

of. The opinion of the Court, tlie Bill of Exceptions,

and the certificate of the Judge to the Bill of Excep-

tions plainly show that the verdict was rendered on

sufficient evidence; indeed no one is here complaining

that it was not so rendered, l)ut counsel for defendant

contends that this Court ought to go out of its

way and assume that something happened during the

trial of the cause to justify the dismissal although the

record which is l3efore the Court negatives any such

assumption. The statement of this contention is, it

seems to us, its own refutation.

Why should there be anything more Ijefore this

Court than what the record contains? What would

this Court have thought of plaintiff had he had all

the evidence in a nine day trial brought up here,

when the sole question involved is one to which that

evidence does not in any manner relate?

At the top of page 5 of the supplemental brief of

defendant in error occurs this statement; "This prayer

is made, notwithstanding the fact that plaintiff over

the objections of defendant, had omitted from the

Bill of Exceptions, all the evidence except that bear-

ing upon his capacity to sue, and for the manifest

purpose of securing a judgment which defendant

could never have reviewed in Hiis Court upon the

merits, however erroneous such judgment might be."

Such is not the manifest purpose of plaintiff (as see

his prayer for reversal at end of original brief) and

such is not his purpose at all, and if such were his



purpose, it would be unavailing. Defendant would

not be cut off from his writ of error on the merits.

The decision of this Court would not be res judicata as

to anything except the question of plaintiff's capacity

to sue. because that is the only issue ))ef()re this Court.

In Guarantee Company vs, Phoenix Insurance Co.,

124 Federal at the top of page 174, after discussing a

case very nuicli like the case at bar, the Circuit Court of

Appeals of the Eighth Circuit says "The result is that

the questions presented hy the defendant below by

its writ of error in this case were not and could

not have been litigated in this Court under the former

writ sued out by the plaintiff, were not rendered res

judicata by the judgment upon that writ, and they

are now open for our consideration."

This from the Su})reme Court of the United

States "As it appears from the opinion of the Court

that it made a distinct ruling upon a proposition of

law not at all affected by the oral testimony, and

which in its judgment was decisive of the case, we

cannot avoid an inquiry into the matter thus deter-

mined," 148 U. S. page 97, top.

The opinion of the Court, the certificate of the

Judge to the Bill of Exceptions and the Bill of Ex-

ceptions itself plainly show why a judgment on the

verdict was refused ; if the action complained of was

error plaintiff is entitled to his judgment and he is

entitled to interest on the amount of the verdict from

the time when the judgment should have been ren-

dered. 'J'liis interest is no insignificant amount; it



will help to pay some of the costs of this unusually

necessary writ or error, not properly taxable as costs.

Defendant says "The trial Court is now without

power to certify a further bill." He cites no autho-

rities and no rule of Court, and advances no reason

for this assertion; it is mere ipse dixit of counsel. If

defendant took any exceptions he must have taken

them at the trial (Section 220 of Code of Alaska.)

The written statement and certification of those ex.

ception>j can l)e made in the Court below after we shall

have obtained the judgment lo whichwe were entitled.

At any rate this Court can control the matter of a

second writ of error by its mandate.

If the action of the trial Court in refusing to

enter judgment on the verdict be error, why should

plaintiff be forced to a new trial? The verdict still

stands—that has never been set aside. New trials are

expensive, and plaintiff may not be alile to have his

witnesses present again and the case might go off on

some new error. Why should plaintiff have to take

that risk?

This is a remarkable and unusual case—remark-

able because of the method revealed of avoiding a

liability by means of the collusive appointment of a

dummy administrator; unusual in that having passed

in the affirmative on the question of plaintiff's capacity

to sue and having instructed the jury that plaintiff

did have such capacity, the Court two and one half

months after plaintiff had secured a verdict, did reverse



tself, refuse plaintiff his judgment on the verdict,

hrow liim out of Court and place upon him, tiie snc-

essful party, the l)urden of appeal.

Respectfully submitted,

L. S. B. SAWYER,
R. W. JENNINGS,
Z R. CHENEY Pro se.

Attorneys for plaintiff in Error.
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To the Honorable, the Judges of the Circuit Court

of Appeals for the Ninth Circuit:

We have carefully examined the opinion of this

Honorable Court, and believe we may, with pro-

priety, ask the Court to consider whether it would

not be proper to grant the defendant in error a re-

hearing hereof, on the foUowdng grounds

:

I. That the Court erred in holding under the

facts found on the record, that Honorable H. H.



Folsom, Probate Judge for the Juneau Precinct, had

jurisdiction to appoint Z. R. Cheney administrator

of the Estate of Ole Linge, deceased, and that said

Cheney had authority to bring and prosecute this

action.

With all deference, we submit, that the Court, so

far at least as the opinion indicates, has overlooked

certain fundamental principles, by which the de-

termination of this question should be ruled. In

the discussion of these principles, it may not be

amiss to here re-state the facts upon which the ques-

tion arises. They are as follows:

(a) On July 24, 1900, the Judge of the District

Court, pursuant to Chapter 1, Section 1, Part V,

Carter's Alaska Code, created Douglas Island a

Commissioner's Precinct. (Record, p. 26).

(b) On the 24th day of August, 1903, the Pro-

bate Court for Douglas Island, duly appointed

Emery Valentine Administrator of the Estate of

Ole Linge, deceased. (Record, p. 61).

(c) On the 25th day of August, 1903, the Dis-

trict Court made an order discontinuing the Douglas

Island Precinct, relieving the Commissioner of said

Precinct from all duties as such, from and after

Augvist 31st, providing "that the territory within

the boundaries of said Precinct, as heretofore desig-

nated, shall l)ecome a part of the Juneau Commis-

sioner's Precinct and Recording District," * * *

and "that the said George M. Irwin deliver the

records and property pertaining to his office to H.



H, Folsom, United States Commissioner and Ex-

officio Recorder of the Juneau Recording District."

(Record, p. 29).

(d) Subsequently, in 1905, a petition was filed

in the Probate Court for Juneau Precinct, for the

removal of Valentine (Record, p. 31 to 37). Upon

this petition a citation was issued (Record, p. 39),

and on the 4th day of March, 1905, an order was

made removing said Valentine as administrator,

provided he should not resign on or before March

11th. On March 11, 1905, Z. R. Cheney filed his

petition to be appointed as such administrator, and

on the same day said H. H. Folsom made an order

(Record, p. 44) reciting that *'the said Valentine not

having presented his resignation as administrator

within the time aforesaid, he is removed as such ad-

ministrator. " The order then appoints Z. R.

Cheney as such administrator and letters of ad-

ministration were afterwards issued to him.

(Record, p. 57). From the order removing him as

administrator Valentine prosecuted an appeal to the

District Court, which is still pending. (Record, pp.

67 to 72).

Upon these facts two questions of law arise

:

First: Did the Probate Court for the Juneau

Precinct ever have jurisdiction of the case entitled

"In the Matter of the Estate of Ole Linge, De-

ceased," and which was instituted in the first in-

stance in the Probate Court for the Douglas Island

Precinct ?



Second : If it did have such jurisdiction, did the

order "removing" Valentine as administrator put

an end to his authority?

In considering these questions, it is important to

bear in mind the fact that Probate Courts in Alaska

are courts of strictly inferior and limited jurisdic-

tion. No presimiption therefore arises as to the

validity of any order made by them. This is a ques-

tion not touched upon in the opinion of this Honor-

able Court. Our contention that these Probate

Courts are courts of inferior jurisdiction is based

upon the following:

"The Conunissioners appointed in pursuance
of this act, (ind other la\YS of the United States
shall have jurisdiction witltin their respective
precincts, snbject to the supervision of the Dis-
trict Judge, of all testamentary and probate
matters.

'

' ( Italics ours. ) Carter 's Code, Part
IV., Sec. 763.

And section 781, page 306, requires the petition to

"set forth the facts necessary to give the court juris-

diction." Thus we see that the jurisdiction of the

Probate Court in Alaska is

1st limited to the Precinct

;

2nd it is required to be shown by the record

;

3rd its exercise is placed under the "supervision"

of the District Court. Such courts are strictly

courts of inferior jurisdiction.

8 Am. & Eng. Enc. Law, pp. 38-39;

Baily vs. Wimi, 113 Mo. 159.



It is apprehended that there is no question but

that any decision of the Probate Court in Alaska,

would be void, if the person whose estate was in-

volved, did not either die within the precinct, or

leave and estate within the precinct; and the fact

could be shown whenever the validity of the decision

was drawn in question. In the Missouri case above

cited, it is held that the fact that another court or

tribunal has supervisory control is one of the tests

of an inferior court, or that the jurisdiction as to

subject matter is limited or confined. These con-

siderations lead irresistibly to the conclusion that

the Probate Courts of Alaska are courts of inferior

jurisdiction. If this is true, no presumption can be

indulged to support the validity of any order pro-

nounced by them, but the jurisdiction must be made

to affirmatively appear.

The facts upon which the plaintiff in error sought

to support the order appointing him administrator

are above set out. Are they sufficient?

Defendant in error contends that where a case or

proceeding is brought, or instituted in one court, and

that court is abolished, no other court can gain juris-

diction of such case or proceeding except it he ex-

pressly conferred by the lair making power; that the

fact that jurisdiction over the territory of the

abolished court, or that the records of the abolished

court, are transferred to another court is not suf-

ficient alone to also transfer jurisdiction over pend-

ing cases or proceedings.



This principle is deducible from tlie case of Hunt

vs. Paloo, 4 How. 589, as well as other decisions to

which we earnestly invite the consideration of the

Court. While this Court has correctly stated the

point before the Supreme Court in the above case,

yet w^e apprehend the principle above enimciated

is necessarily involved in the conclusions reached.

This is made all the clearer by later decisions of the

Supreme Court. In Benner vs. Porter, 9 How. 235,

the case of Hunt vs. Paloo is commented on and ex-

plained. Without quoting from the decision at

length, it is sufficient to say, that it is there held that

when a territorial court is abolished by the admission

of the territory into the Union as a state, concurrent

action of the Congress and of the state authorities is

necessary in order to confer jurisdiction over cases

pending in the territorial courts, to the appropriate

newly created courts. State or Federal. That is to

say, though the newly created courts have complete

jurisdiction conferred over the territory of the

abolished courts, and complete jurisdiction over all

classes of cases thereafter brought, they cannot exer-

cise jurisdiction over cases or proceedings pending

in the territorial courts at the time of their abolition

unless such jurisdiction is expressly conferred. See

also McNulty vs. Batty, 10 How. 72.

Again in Forsythe vs. United States, 9 How. 577,

the Supreme Court says

:

'*Nor is there any provision in the eighth sec-

tion conferring any special authority upon the

District Court, in respect to criminal cases



pending' in the superior courts, the records and
proceedings of whi(di were directed to be trans-

ferred, to take up those that remained un-

finished, and to proceed therein to trial and
judgment. We refer to those criminal cases

of which the superior courts took cognizance

after the territorial government ceased, and
with it the jurisdiction of these courts.

"We do not dou])t but that it was competent
for Congress to have provided for the transfer

of pending criminal cases, as well as civil, at the

tennination of the territorial government, to the

Federal Courts, with authority to proceed there-

in to a final disposition, the same as if the cases

had originated in tliose Courts. A provision of

this kind is not only fit and proper but one that

should always be made in respect to all the

pending business remaining in the courts at the

change of government."

To cure the omissions in the law pointed out in

these decisions. Congress passed the Act of Febru-

ary 22, 1847, the provisions of which are found em-

bodied in sections 567, 568 and 569 of the Rev. Stat.

of the U. S. Section 567 provides for the transfer

of the records of the territorial court to the U. S.

District Court. Section 568 provides the means to

compel such transfer ; and section 569 provides,

"When any Territory is admitted as a State,

and a District Court is established therein, the

said District Court shall take cognizance of all

cases which were pending and undetermined in

the Superior Courts of such Territory," etc.

These decisions, and the remedial legislation to

which they gave rise, clearly show that in the case of

the abolition of a territorial court by the admission
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of the territory as a state, nothing short of an ex-

press grant of authority by the law-making power,

will authorize the newly created courts in the state,

either state or federal, to take cognizance of cases

pending in the territorial courts at the time they

ceased to exist. And with this conclusion, the fact

that there is, in a sense, a change of sovereignty, has

nothing to do, further than it might affect cases over

which the state would have exclusive jurisdiction.

There is no change of sovereignty so far as the gen-

eral govermnent is concerned. But it grows out of

the very nature of the jurisdiction which courts

exercise over proceedings before them by which

rights are litigated; and applies wherever one court

is abolished, and no provision made for another

court to take cognizance of cases there depending.

As throwing further light upon this question, the

Court is asked to consider also the case of Freeborn

vs. Smith, 2 Wall 160.

As an example of what is necessary to invest a

newly created court with jurisdiction over cases

pending at the time of the abolition of the court in

which they were originally brought, we refer to the

case of Koenigsberger vs. Richmond Silver Mining

Co., 158 U. S. 48. That case originated in a terri-

torial court of Dakota, and was pending in the Su-

preme Court of the Territory at the time of its ad-

mission as a State; thence it was removed into the

United States Circuit Court for South Dakota,

under the provisions of Section 23 of the Act of



February 22, 1889. The language of this act is im-

portant. It makes provision for the transfer of

certain classes of cases pending in the territorial

courts to the new state courts, and then provides in

respect to such cases, that the new courts respec-

tively

"shall be the successors of said Supreme and
District Courts, of said territory; * * *

and all the files, records, indictments and pro-

ceedings, relating to any such cases shall be
transferred to such Circuit, District, and State

Courts respectively, and the same shall be pro-

ceeded with therein in due course of law."

The point at issue in the case was whether the

case should have been transferred to the state or

federal court. In commenting upon the act, the

Supreme Court say:

"When a territory is admitted into the

Union as a state upon the same footing as all

the other states, the territorial government and
courts cease to exist, and matters of national

cognizance remain within the power and juris-

diction of the nation, but other matters come
under the power and jurisdiction of the state;

and then it becomes important to distinguish, as

to pending suits, whether they are of a federal

or of a municipal character, and to provide by
law that those of the first class should proceed
in the courts of the United States, and those of

the second class in the courts of the new state.

The courts of the United States, inferior to this

court, having no jurisdiction except as con-

ferred by Congress, congressional legislation is

necessary to enable those courts, after the ad-

mission of the state into the Union, to take

jurisdiction of cases previously commenced in
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the courts of the territory, and not yet finally

adjudged."

In Dome v. Richmond Silver Mining Co., 43 Fed.

690, cited by the Supreme Court in the decision

above quoted, the Court says

:

"When a territory is admitted into the Union,
the cases then pending in the territorial courts
abate, unless Congress in some measure, either

directly or inferentially, provides for their sur-

vival.
'

'

From these authorities, as well as from reason, it

seems clear that the m.ere fact that a new court has

the same general jurisdiction, over the same terri-

tory, as the abolished court, will not authorize such

court to take cognizance of causes left pending in

the abolished court. Neither woidd legal possession

of the records by an officer of the new court confer

upon the court any such power.

In Ames vs. Ry. Co., 4 Dill. 251; 1 Fed. Cases

324, Judge Dillon, after citing the several acts of

Congress on the subject of the transfer of jurisdic-

tion over pending causes, to the new courts upon the

admission of states, and the decisions of the Su-

preme Court, says:

"It is not deemed necessary to refer to this

legislation, and to these cases, at any consider-

able length. Tliey demonstrate the absolute

necessity, on the erection of a territory into a

state, and the admission of the latter into the

Union, of legislative provisions by Congress and
the state as to causes pending in the territorial

courts at the time of such admission/^ (Italics

ours.)
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Tills decision was concurred in by Mr. Justice

Miller.

We thus see that the courts of the United States

have unifonnly held that in order to enable a court

to take jurisdiction of a cause pending in anothei

court at the time the latter was abolished there must

be a grant of power by the law-making authority;

that the creation of new courts with the same juris-

diction as to territory and general authority, will

not, in the absence of special provision of law to

that effect, enable such courts to take jurisdiction

of cases pending in the old courts at the time the

latter were abolished.

It is true that these cases all arose out of the

changes from a territorial to a state government.

But the rule is not based upon, nor affected by, that

fact. For, so far at least as cases of a federal char-

acter are concerned, there is no change of sov-

ereignty. The territorial courts derive their au-

thority from the general government equally with

the newly created federal courts in the new state.

But it grows out of the very nature of the jurisdic-

tion which courts exercise over their proceedings,

and which necessarily prevents one court taking

jurisdiction over a proceeding instituted in another,

unless authorized by the law-making power, or re-

moved under provisions of law, by the court in which

the action is pending.

There is another reason why the Probate Court of

the Juneau Precinct did not, and could not take
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jurisdiction of the estate of Ole Linge, even had the

order of the District Court, in terms, attempted to

confer such jurisdiction.

The record in the case at bar shows that Ole Linge,

at or immediately before, his death was an in-

habitant of Douglas Island Precinct. Section 774,

Part IV, Carter's Code, provides that

"Administration of the estate of an intestate

shall be granted by the conunissioner authorized
to take proof of a will, as prescribed in section

seven hundred and seventy-two in case such in-

testate had made a will."

Section 772 provides:

"Proof of a will shall be taken by the com-
missioner as follows:

First: When the testator at, or immedi-
ately before his death, was an inhabitant of the

precinct, in whatever place he may have died

;

Second : When the testator, not being an in-

habitant of the District, shall have died in the

Precinct leaving assets therein

;

Third: When the testator, not being an in-

habitant of the Precinct, shall have died out of

the District, leaving assets in the Precinct;

Fourth: When the testator, not being an in-

habitant of the District, shall have died out of

the District, not leaving assets therein, but
where assets thereafter came into the Precinct;

Fifth: When real property, devised by the

testator, is situated in the precinct and no other
commissioner has gained jurisdiction under
either of the preceding subdivisions of this sec-

tion."
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From a comparison of the above two sections it is

clear, that if Ole Linge was an inhabitant of Douglas

Island Precinct, at or inmiediately before his death,

and left no real estate situated in another Precinct,

no other Probate Court than the Douglas Island

Probate Court could possibly have jurisdiction to

appoint an administrator.

Now the petition for the removal of Valentine

(Record, p. 31) shows that Ole Linge, at the time of

his death, was employed at the Treadwell Mine on

Douglas Island, Alaska. The petition of Z. R.

Cheney shows that his estate consisted of $75.00 and

a claim for damages against the Alaska Treadwell

Gold Mining Co.; and that at the time of his death

he was an "inhabitant and resident" of Douglas

Island, Alaska. (Record, p. 47.) This being true,

the only court that could appoint an administrator

of the estate of Ole Linge was the Probate Court

for Douglas Island. And no subsequent change of

the boundaries of the Precinct could confer jurisdic-

tion upon any other Probate Court.

"The residence of the party at the time of his

death, and not the situation of the estate, is the test

of jurisdiction," says Judge Sawyer, in the case of

Harlans Estate, 24 Cal. 182, s. c. 85 Am. Dee. 58.

See also 23 Am. & Eng. Ene. Law, 2nd Ed. p. 114

and authorities there cited; 11 Am. & Eng. Ene.

Law, 2nd Ed. p. 762.

If it be true then, as we claim, (and under these

authorities there would seem to be no doubt of it)
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that the jurisdiction to grant letters of administra-

tion is fixed by the facts as they exist at the time of

death, then the only court that could grant letters

upon the estate of Ole Linge was the Probate Court

of Douglas Island.

While the District Court for Alaska may, by

order, create a precinct, and the judge may appoint

a conunissioner who thereupon is ex-officio Probate

Judge, yet the Probate jurisdiction of the Probate

Court then becomes fixed by the statute ; nor is there

any power given by the Alaska Code to the District

Judge to change that jurisdiction by order, or other-

wise. While the District Judge for Alaska has cer-

tain legislative powers vested in him, he can exer-

cise no legislative powers not so vested. He is

limited by the law, as a legislature is limited by the

constitution. So that conceding for argument's

sake, that the District Judge meant to transfer

jurisdiction over cases pending in the Probate Court

of Douglas Island to the Probate Court of Juneau,

yet the law gives him no such power. Though he is

given power to appoint and at pleasure remove com-

missioners, and to fix the boundaries of precincts,

and alter the same from time to time, and establish

new ones, he is given no power to abolish one already

created. But granting that such power exists by

implication, still he is given no power to confer

jurisdiction upon a Probate Court which did not

exist under the law at the time when the question

of jurisdiction became fixed by the death of the
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intestate. If the results seem unfortunate for the

plaintift' in error, it is the fault of defective legisla-

tion, coupled with the exercise of unwarranted

power on the part of the District Court. And this

Court, sitting as it does to enforce the law as writ-

ten, will not strain it from its plain meaning, to

give the plaintiff in error authority to sue, when he

does not possess it under the law as written.

This brings us to the consideration of another

point, wdiich was not noticed in the brief (for rea-

sons hereinafter stated) or in the opinion of this

Court, though pressed in oral argument in the court

below.

The petition of Z. R. Cheney does not state juris-

dictional facts to authorise his appointment.

Since it is alleged that Ole Linge died within the

District, it must appear from the petition that he

was an inhabitant of the Juneau Precinct, at or im-

mediately before his death. The allegation simply

is that he died at Treadwell, Douglas Island, and

"said Treadwell is within the jurisdiction of this

Court." This petition was subscribed and filed

March 11, 1905, and the death of Ole Linge occurred

August 5, 1903. At the time of his death Treadwell

was not within the Juneau Precinct, and Ole Linge

neither died within the said Precinct nor did he

leave an estate therein.

It is clear, we think, from the authorities cited

:

1st. That the Probate Court of Juneau had no

jurisdiction over the estate of Ole Linge at the time
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of his death, but that exclusive jurisdiction thereof

was vested by statutory law in the Probate Court of

Douglas Island;

2nd. That the District Judge had no power under

the statute to confer upon the Probate Court at

Juneau a jurisdiction expressly denied to it by the

statute

;

3rd. That the mere extension of the territorial

jurisdiction of the Probate Court of Juneau over

Douglas Island could not ipso facto confer jurisdic-

tion over cases pending in the Douglas Island Pro-

bate Court.

But if it be conceded that the District Judge had

power to confer by order jurisdiction over the case

of the Estate of Ole Linge upon the Probate Court,

we submit, that the order relied upon by the plain-

tiff in error, was wholly insufficient to accomplish

it. The material parts of the order (Record, p.

29) after "discontinuing" the Douglas Island Pre-

cinct, provides ''that the territory within the bound-

aries of said precinct as heretofore designated shall

become a part of the Juneau Commissioner's Pre-

cinct and Recording District".

(The resignation of the Douglas Island Commis-

sioner is then accepted to go into effect August 31st).

"And it is further ordered that the said

George M. Irwin deliver the records and prop-
erty pertaining to his office to H. H. Polsom,
United States Commissioner, and ex-offifio Re-
corder of the Juneau Recording District,"
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We have seen from the federal cases cited above,

that the couferriiig upon a court jurisdiction over

territory, does not confer jurisdiction over pending

cases in a theretofore existing court in that terri-

tory, but as said by Judge Dillon, there "is absolute

necessity" for legislative provisions to that effect.

Clearly, then, the Juneau Probate Court did not

gain jurisdiction of the case of Ole Linge estate by

the first part of the order granted. Did it acquire

such jurisdiction by the second clause? Does an

order directing that "records and property pertain-

ing to" one court be delivered to the Judge of an-

other court, not to the court itself even, confer upon

such latter court jurisdiction over the cases pending

in the former court? It would seem that to ask

the question is to answer it. But inasmuch as this

Court, in the opinion filed, has held that the order

was "sufficient for that purpose," we respectfully

and with the greatest deference ask the Court to re-

consider that holding, in the light of the cases cited.

And in that connection, we again invite the Court's

attention to the fact that these Probate Courts in

Alaska are courts of strictly inferior jurisdiction,

and can exercise no power not expressly or by neces-

sary implication conferred upon them. The order

of the District Judge is not a judicial, but is a legis-

lative, or at least quasi legislative provision and its

meaning must be gathered from its language. This

language directs the delivery to be made to H. H.

Folsom, who is described as the United States Com-

missioner and Ex-officio Recorder of the Juneau
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Recording District. There is no direction as to

what Folsom shall do with these "records". He
and his successors in office are not constituted their

legal custodian. All these matters seem to have

been left to be provided for by further orders. And
there is not a word said about pending cases, or un-

finished business. To hold that this conferred, or

was intended to confer, upon the Probate Court at

Juneau jurisdiction over such cases, seems to us to

read something into the order that is manifestly

not there.

Second: It was contended by the defendant in

error in the court below, and it was held by the trial

Judge, that the order "removing" Valentine as ad-

ministrator was insufficient to authorize the appoint-

ment of Cheney, for the reason that Valentine's

letters were never revoked. This question is not

touched upon in the opinion of this Honorable Court,

and we earnestly request a careful consideration of

the point.

In passing upon this question it is necessary to

first consider what is the nature of Letters of Ad-

ministration, under the Alaska Code, and similar

statutory provisions. Our Statute provides (Car-

ter's Code, Part IV., Sec. 774) that "Administra-

tion shall be granted, and letters thereof issued,"

etc. Section 799 prescribes the form of such letters.

Bouvier defines Letters of Administration as "an

instrument in writing granted by the Judge or officer

having jurisdiction to grant such letters, thereby
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authorizing the person or persons to whom they are

granted to administer the personal estate of the

intestate."

Mr. Sehouler says

:

"The proper evidence that one is adminis-
trator is the letters of administration, or a cer-

tified copy thereof under the seal of the Court."
Sehouler 's Ex. & Admrs., Sec. 119.

And in a note to section 118, the same author

points out that a decree appointing an administrator

is insufficient to give the appointee any authority

until bond is given and letters issued.

In those jurisdictions where, as in Alaska, the

Code provides for the issuance of Letters of Ad-

ministration and prescribes the form, it is held that

such letters constitute the only authority to act.

Call vs. Ewing, 1 Blackf. (Ind.) 301;

Aldvich vs. Willis, 55 Cal. 81;

Werbiskie vs. McManus, 31 Tex. 116

;

Dale vs. Roosevelt, 8 Cow. 333

;

Beach vs. King, 17 Wend. 197;

Otto vs. Regina Music Box Co., 87 Fed. 511.

In the last case the court says:

"The mere designation or appointment of one

to act as administrator is but an interlocutory

order and confers no powers upon the appointee.

It is but a preliminary^ step to the final act of

granting the letters of administration."

See also 19 Enc. PL & Pr., p. 845.
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These authorities make it clear that the authority

of an administrator is derived solely from tlie letters

of administration; that it is the letters that confer

his powers, and vest in Mm title to the estate.

If this be true, it follows as a necessary corollary,

that nothing can put an end to that power or divest

his title to the estate, except a revocation of his let-

ters ; nothing short of that is sufficient.

This conclusion is sustained bj^ the authorities

cited in the opinion of the learned trial Judge, found

on page 103 of the record. ^

In the grant of jurisdiction to Probate Courts in

Alaska (Carter's Code, Part IV, Sec. 763) the lan-

guage is, "To grant and revoke letters," etc. And
in section 783, same Code, under which plaintiff in

error claimed to proceed, it is provided that "if the

court find the charge to be true, it shall make an

order removing such executor or administrator and

revoke his letters/' (Italics ours). This last act

the Probate Court failed to do. The first—the order

of removal—was necessarily incomplete and inter-

locutory until the letters were revoked.

Mr. Schouler, in speaking of the revocation of

letters, says:

"Proceedings for sudi revocation or change
in the probate decree are cojiduftpd upon the
same principles as the original petition: notice

issues as before to all parties in interest, and
the executor or administrator is cited before the

judge to show cause why the original probate
or administration should not be revoked and his
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letters surrendered accordingly." Schouler's

Ex. & Ad., Sec. 152.

In this connection we again call the Court's atten-

tion to the fact that Probate Courts in Alaska are

courts of inferior jurisdiction, in favor of the

validit)^ of whose orders no presumptions are in-

dulged; because in some jurisdictions where Probate

Courts are held to be courts of superior jurisdiction,

presumptions in favor of jurisdiction to which the

decrees of such courts are entitled, has saved orders

such as the one made by Judge Folsom in this case.

But nowhere have we been able to find such an

order upheld in the case of a court of inferior juris-

diction.

II. We ask the Court to consider whether in the

event the judgment should be reversed at all, it

would not be an act of great injustice to the defend-

ant in error to direct the lower court to enter judg-

ment on the verdict, instead of granting a new trial.

We have made a careful search of the reported

eases, and have failed to find a single one, where

upon a reversal of a judgment for a defendant, the

Appellate Court directed judgment to be entered in

the court below upon a general verdict for the plain-

tiff. Every case of a directed judgment for plain-

tiff, that we have been able to find, was either where

all the facts were agreed to, or where the trial was

before the court and special findings made covering
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all tJie issues, or a special verdict had covering all

the issues. Such was the case of

National Bank vs. Insurance Co., 95 U. S.

679, and

Seeberger vs. Schv/eyer, 153 U. S, 614.

"In general, the Aj)pellate Court, when re-

versing a judgment at common law, will ordei

a new trial." Foster's Fed. Pr., 2nd Ed., Vol.

2, p. 1082.

In Shepherd vs. Thompson, 122 U. S. 240, it was

held that judgment for plaintiff could not be

ordered, upon a former verdict erroneously set aside,

but a new trial was ordered. The case of Coughlan

vs. District of Columbia, 106 U. S. 7, is there re-

ferred to and it is shown that in that case the order

setting aside a former judgment upon a verdict was

void, and so the former judgment was left in full

force and effect.

In St. Louis vs. West. Union Tel. Co., 148 U. S.

104, the Supreme Court in discussing the practice in

reversal, in cases where there are special findings,

says:

*'It is true that in cases tried by the court

where all the facts are specifically found or

agreed to, it is within the power of this court, in

reversing, to direct the judgment which shall be
entered on such findings. At the same time, if

for any reason justice seems to require it, the

court may simply reverse, and direct a new
trial;"

which was done in that case. This language strongly

indicates that the Supreme Court does not consider
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that it has the power to direct a judgment on a

general verdict.

This case is here in a peculiar and unusual condi-

tion. The record was prepared so as to present the

single question upon which the decision below

turned, it was so prepared and certified over ob-

jections of defendant in error. Proper and regular

practice would have required the trial court, under

the view of the law entertained by it, to have granted

a new trial, and on such trial to have directed an

abatement of the action. But in order to facilitate

a hearing here upon the question which the lower

court considered decisive, the regular practice was

departed from, and a "near cut" taken, and de-

fendant in error ought not to be prejudiced thereby.

It is evident from the opinion of the trial court

that but little, if any, consideration was given to the

points raised in the motion for a new trial, except

the one point of the capacity of the plaintiff to sue,

since the decision of that point in favor of the de-

fendant rendered the remaining questions imma-

terial to the decision pronounced. The verdict ren-

dered was for the largest sum pemiitted by statute.

The question of excessive damages alone is one which

we believe would have resulted in a new trial, had

the trial Judge not considered that plaintiff had no

capacity to sue, and therefore given such question

full and careful consideration.

A still stronger reason why a judgment should

not be directed on the verdict, is the extreme im-
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probability of the defendant being able now to

prepare a proper record on writ of error to present

the many other questions which were litigated on the

trial to this Court for review. Nearly a year has

gone by since the trial. The bill of exceptions con-

tains none of the evidence, rulings of the court, or

instructions to the jury, except what pertained to

the single question of the plaintiff's capacity to sue.

This bill was so made up and filed over the objec-

tions of the defendant (Record, p. 104). Serious

questions will necessarily arise as to how far par-

ties are bound by the bill of exceptions already filed.

In short, while the motion for a new trial (Record,

p. 76) contained four grounds, one of which is stated

at length in the motion to direct a verdict (p. 73), to

say nothing of other litigated questions arising on

evidence, and instruction not shown in the record,

the defendant is compelled by the ruling of this

Court to rest its sole defence upon the single ques-

tion of the plaintiff's capacity to sue. If the case

is to be reversed at all, complete justice can only be

done by granting a new trial ; or at least giving such

instructions to the trial court as will enable it to

preserve all the legal rights of the defendant, un-

trammelled by any considerations growing out of

the one question upon which the decision turned.

If the new trials are expensive, as plaintiff in

error complains, unjust and erroneous judgments

are still more expensive. If it be a hardship on

plaintiff in error to again litigate the merits of his
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case, it is a still greater hardship on defendant in

error to have smmnary judgment entered against it,

without a full and fair opportunity to take the

opinion of the trial court, and of this Court, upon

the questions b,y which tlie ultimate determination

of the rights of the parties should be finally gov-

erned.

In conclusion, we wish to call attention to the fact,

that this case was very inadequately briefed on the

part of defendant in error. The work of preparing

such brief was assigned to counsel in San Francisco.

The disaster of last spring, the destruction of his

home, office and library, rendered it impossible for

him to prepare a brief. The brief prepared for

the use of the trial court was therefore printed and

filed. This brief was prepared to supplement an

extended oral argument before the trial court.

Counsel who had prepared it, thereupon made the

long journey from Alaska to San Francisco for the

purpose of arguing the case, but was prevented from

so doing by the objections of counsel for the plaintiff

in error, under a stipulation to submit the case on

briefs, made by local counsel before he was aware

that oral argument was desired. We feel, therefore,

that this chapter of accidents has prevented a full

and fair presentation of the case in this Court. We
earnestly request an opportunity now to make such

a presentation, to the end that if error has been

committed, as we believe, it may be corrected and

justice done.



26

Wherefore, defendant in error and petitioner most

respectfully, on the grounds stated, prays this

Honorable Court to grant it a rehearing of said

cause.

Malony & Cobb,

Attorneys for Defendant in Error

and Petitioner.

Certificate of Counsel.

I, J. H. Cobb, of counsel for the defendant in

error herein, do hereby certify that in my judgment

the foregoing petition for a rehearing is well

founded, and that the same is not interposed for

delay.

J. H. Cobb.
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In the United States Circuit Court of Appeals, Ninth

Judicial Circuit.

J. C. BLOOD,

Plaintiff and Respondent,

vs.

P. J. FERGUSON et al.,

Defendants and Appellants.

Order Extending Time to File Transcript.

Por good cause shown and upon motion of counsel

for appellants herein, it is ordered that the time to

file the transcript and docket in the above-entitled

cause in this court, be and the same is hereby enlarged

and extended from May 2d, 1906, to and including

Jime 2d, 1906.

Dated May 1st, 1906.

JAS. H. BEATTY,
Judge.

[Endorsed] : 1333. U. S. Circuit Court of Appeals,

Ninth Judicial Circuit. J. C. Blood, Plaintiff and

Respondent, vs. P. J. Ferguson et al.. Defendants

and Appellants. Order Extending Time to File

Transcript. Filed May 7, 1906. F. D. Monckton,

Clerk.
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State of Idaho,

County of Boise,—ss.

In the Distriet Court of the Third Judicial District

of the State of Idalio, in and for Said County

and State.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Complaint.

Comes now the above-named plaintiff and com-

plains of said defendants and for cause of such com-

plaint alleges:

I.

That on or about the 26th day of July, 1901j said

defendant, P. J. Ferguson, of the first part, and the

said J. C. Blood, and S. C. Fulton of the second part,

entered into a written agreement, a copy of which is

hereto attached, marked Exhibit "A" and made a

part of this complaint.

II.

That the following is a description of the property

included and intended to be included in such contract,

that is to say ; the Cold Creek Placer Claim, situated
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in Cold Creek Canyon, unorganized mining district,

county of Boise, State of Idaho, location notice of

which is recorded in Book 6 of Mining Claims at page

30; the Earnest S., Donella C, and Eureka placer

mining claims, situated in the Gold Fork (unorgan-

ized) Mining District, County of Boise, State of

Idaho, as the same are described in that certain deed

of conveyance from D. C. Stoops et al., to J. C. Blood

and S. C. Fulton, dated July 17th, 1901, and recorded

in the office of the recorder of said county on August

15th, 1901, in Book 22 of Deeds, at page 351 to 354

;

the Grover and Mud placer mining claims, situated

in the Gold Fork (unorganized) mining district,

Boise Count}^, State of Idaho, as the same are de-

scribed in that certain deed of conveyance from John

H. Cole and Edward A. Cole to John C. Blood and

Silas C. Fulton, dated August 8th, 1901, and re-

corded in the offce of the recorder of said county on

Aug. 10, 1901, in Book 22 of Deeds at page 219; tlie

Mary I. Johnson, Copeland and Lucille placer claims

as the same are described in that certain deed of

conveyance from J. A. Lippincott and W. J. Blak-

enship to John C. Blood and Silas C. Fulton, dated

the 2d day of August, 1901, and recorded in the of-

fice of the recorder of said county on March 7th, 1902,

in Book 22 of Deeds at page 30, said mining prop-

erty being situated in the unorganized mining dis-

trict, known as the Gold Fork, in Boise County,
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State of Idaho ; the Jasper placer mining claims and

the Tail End placer mining claims, together with

that certain water right consisting of 650 inches di-

verted from French creek through what is known as

the Hines Ditch, and used in working said min-

ing properties, said mining properties being

situated in what is known as the unorganized Gold

Fork mining district in Boise county, Idaho, and

described fully in that certain deed of conveyance

from Mattie' B. McGlenn to John C. Blood and Silas

C. Fulton, dated August 5th, 1901, and recorded in

the office of the recorder of said county on January

13th, 1902, and recorded in Book 22 of Deeds at page

581 ; the Last Chance and Sun placer mining claims,

together with a water right on Ferry Creek to the

extent of six cubic feet per second, situated in the

Copeland (unorganized) mining district, in Boise

county. State of Idaho, and described fully in that

certain deed of conveyance from Jacob Stover and

N. W. Sehriegley to John C. Blood and Silas C. Ful-

ton, dated August 8th, 1901, and recorded in the ofr

fice of the recorder of said county on August 15th,

1901, in Book 22 of Deeds at page 348; the Bright

Gold placer mining claim, situated in sections 33 and

34, township 14 north, range 4 east, B. M., and de-

scribed fuUy in that certain deed of conveyance from

Fred Rowhouse to J. B. Blood and S. C. Fulton,

dated July 8th, 1901, and recorded in the office of
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the recorder of Boise county, Idaho, on July 15th,

1901, in Book 22 of Deeds at page 284.

III.

That one-half of the amount to be paid as pro-

vided in such contract and as paid under the terms

thereof, was to belong to the said J. C. Blood, and

one-half thereof to the said S. C. Fulton.

lY.

That pursuant to the terms of said agreement the

said defendant P. J. Ferguson has paid the said

plaintiff the smn of $19,500, and the said defendant,

S, C. Fulton, the sum of $19,500 and no more.

V.

That the said defendant, P. J. Ferguson, has de-

faulted in the pajment of $11,000 by him to be paid

under the terms of said contract since the 15th day

of August, 1902, and ever since said date has refused

and now refuses to pay said simi of $11,000 or any

part thereof, though often requested so to do.

VI.

That the said plaintiff and the said S. C. Fulton

have fully kept and performed all and every of the

terms of said agreement by them and each of them

to be kept and performed.
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VII.

That there is now due and owing the said J. C.

Blood, from the said defendant, P. J. Ferguson, un-

der the terms of said contract the sum of $5,500^ with

interest thereon from the 15th day of August, 1902.

VIII.

That the said S. C Fulton refuses to join the said

J. C Blood as plaintiff in, this action, for which rea-

son the said S. C. Fulton is made a defendant herein.

Wherefore, the said plaintiff prays judgment

against the said defendant, P. J. Ferguson, as fol-

lows:

1. For the sum of $5,500, which interest thereon

from the 15th day of August, 1902, at the rate of

seven per cent per anniun,

2. That a decree be made for the sale of all the

interest of the said P. J. Ferguson in and to the said

described premises, agreeable to law and the prac-

tice of this court.

3. That the proceeds of svich sale may be applied

in the payment of the amount due the said plaintiff

and the costs and expenses of this action.

4. That the said defendant, P. J. Ferguson, and

all persons claiming under him, either as purchas-

ers, encmnbrances or otherwise, may be barred and

foreclosed of all rights, clauns or equity of redemp-

tion on the said premises and every part thereof.
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5. That the said plaintiff have such other and

further relief as to the Court may seem meet in the

premises.

6. For his costs in this behalf expended.

RICHARDS & HAGA,

Attorneys for Plaintiff.

State of Idaho,

County of Ada,—ss.

J. C, Blood, being first duly sworn, upon his oath

says, that he is the plaintiff in the above-entitled case,

that he has read the above and foregoing complaint

and knows the contents thereof, and that the same is

true of his own knowledge.

J. C. BLOOD.

Subscribed and sworn to before me this 25th day

of January, 1904.

[Seal] I. W. HART,

Notary Public.

Exhibit "A."

This agreement made and entered into this 26th

day of July, A. D. 1901, by and between P. J. Fer-

guson of the borough of Shenandoah, in the county

of Schuylkill and State of Pennsylvania, of the first

part, and J. C. Blood and S. C. Fulton of the city

of Denver in the county of Arapahoe, State of Colo-

rado, of the second part, witnesseth : |
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That the said parties of the second iDart hereby

agree to convey and deliver to the said party of the

first part an undivided one-half interest in a certain

placer mining claim comprising eighteen hundred

(1800) acres of land more or less, located on Gold

Fork Creek and tributaries in the county of Boise

and State of Idaho, described as follows: Six hun-

dred and forty acres recorded as the property of

the Idaho City Mining Company, represented by J.

W. Lippincott of the city of Boise, Idaho ; two hun-

dred and twenty (220) acres adjoining and recorded

as the projDerty of McGlenn and Haines ; forty acres

recorded as the property of Stover and Shriegley;

forty acres recorded as the property of Cole & Sons,

together with the Donella C. claim of one hundred

and sixty (160) acres, the Earnest S., claim, of one

hundred and sixty (160) acres; the Bright Gold

claim of eighty acres ; the Eureka claim of two hun-

dred acres, and the Cold Creek claim of two hundred

and sixty (260) acres, recorded as the property of

Blood and Fulton, the said parties of the second

part; to all of which properties the said parties of

the second part hereby agree to secure undisputed

titles before any consideration shall be given by the

party of the first part.

The parties of the second part also further agree

to convey to the said party of the first part an un-

divided one-half interest in all the personal prop-
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ei'ty on the above described premises, consisting of

cabins, ditches, water rights, flumes, piping, Hotch-

kiss giants and other tools and implements used in

working the said property.

That the said party of the first part shall pay to

the said parties of the second part, in conside-'ation

of the above grant and hereinafter mentioned consid-

erations, the smn of fifty thousand dollars ($50,-

000.00) in the following manner, to wit:

Seventeen thousand dollars ($17,000) at or before

the signing of this agreement; ten thousand dollars

($10,000) in three months from the date hereof;

seven thousand dollars ($7,000) in five moi'ths from

the date hereof, or at a later date (it being hereby

stipulated and agreed by the parties of the second

part that they will earnestly endeavor to secure an

extension of payment on the options now held by

them and which the aforesaid seven thousand dol-

lars is intended to liquidate, which will permit de-

ferring this latter pajnment of seven thousand dol-

lars to a date three months later than above stated).

Three thousand dollars ($3,000) in eight months

from the date hereof, and the remainder or thirteen

thousand dollars ($13,000) on the 15th day of

August, A. D. 1902 ; and should the party of the first

part default or be unable to make these latter two

payments at the time specified it is agreed by the par-

ties of the second part that he shall have further
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time to make such payments, and shall not forfeit

any right or interest he may have acquired in the said

property by reason thereof.

It is further agreed by the parties of the second

part that out of the first payment of seventeen thou-

sand dollars ($17,000) by the jDarty of the first part

they will erect, build and equip a first class dredging

plant of the Morris pattern or some similar pat-

tern to be mutually agreed upon by the parties here-

to, and place the same upon a boat 30 feet wide and

75 feet in length, on the property above described,

together with a force pump having a nozzle pres-

sure of 100 pounds to the square inch, one tubular

boiler of 75 horse-power and one engine of 70 horse-

power, with all necessary connections, including

shafting, pulleys, belts, derrick, headbox, double

sluice-boxes and rifling and all other auxiliaries,

tools, etc., requisite in a first-class dredging plant of

this kind, the pmnp to be equipped with a suction

pipe not smaller than ten inches in diameter.

It is further agreed by the parties of the second

part that if a certain tract of laud of about five hun-

dred acres of land l}ing west of the Lippincott prop-

erty as described above shall be available, thej^ will

locate the same and add it to the lands above de-

scribed which are to be the joint property of the

parties hereto imder this agreement, and that the ex-

penses of locating, recording and doing assessment
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work on the said lands shall be borne by the parties

hereto jointly.

It is also agreed that if a certain placer property

comprising fifteen hundred acres more or less, lo-

cated on Kanley Creek adjacent to the properties

above described and owned and controlled by the

Gold Sand Mining and Milling Company, of which

Messrs. Blood and Fulton, parties of the second part,

are joarties in interest, shall become available and

can be purchased, the parties of the second part

agree to acquire the same and consolidate it with

the property first described herein on conditions

hereafter to be agreed upon by the parties hereto,

provided a mutual and satisfactory agreement can

be reached relating thereto.

It is further agreed that upon the completion of

the dredge above referred to and described, and when

the same shall be ready for operation, a sinking

fund of one thousand dollars ($1,000) shall be

created to pay the expenses of operation until the

plant shall be self sustaining, by each of the parties

hereto contributing five hundred dollars ($500), the

residue or remainder of which shall be covered into

the treasury of the corporation, which it is the pur-

pose of the parties hereto to incorporate, with all

other moneys and earnings accruing to the said cor-

poration.
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It is also agreed that for the purpose of dredging

and working the lands above described and extract-

ing therefrom the gold and other minerals found

therein, the parties hereto shall incorporate a min-

ing company under the laws of the State of Colorado,

with a capital stock one hundred thousand dollars

($100,000) divided into one thousand shares of the

par value of one hundred dollars each, and that the

said stock shall be equally divided between the par-

ties of the first and second parts of this agreement.

P. J. FERGUSON.
J. C. BLOOD.

S. C. FULTOK

[Endorsement] : In the District Court of the Third

Judicial District of the State of Idaho, in and for

the County of Boise. J. C. Blood, Plaintiff, vs. P.

J. Ferguson and S. C. Fulton, Defendants. Com-

plaint. Filed Jan. 27th, 1904. Kate Gorman, Clerk.

By Jas. Mor J*arty. Deputy. Richards & Haga, At-

torneys for Plaintiff.

State of Idaho,

County of Boise.—ss,

I hereby certify the foregoing to be a full, true and

correct copy of the original complaint on file in my
office, in the above-entitled action.

In witness whereof, I have hereunto set my hand
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and affixed the seal of the above-named Court this

25th day of March, A. D. 1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriarty,

Deputy Clerk.

[Endorsed] : No. 227. J. C. Blood vs. P. J. Fergu-

son and S. C. Fulton. Complaint. Filed March 29,

1904. A. L. Richardson, Clerk.

In the District Court of the Third Judicial District

of the State of Idaho, in and for the County of

Boise.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Summons.

The People of the State of Idaho Send Greeting to

P. J. Ferguson and S. C. Fulton, the Above-

named Defendants:

You and each of you are hereby summoned and

required to appear in an action brought against you

by the above named plainti:ff in the District Court
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of the Third Judicial District of the State of Idaho

in and for the County of Boise, and to answer the

complaint of said plaintiff filed therein within ten

days (exclusive of the day of service) after the ser-

vice on you of this summons, if served within this

count}^, or if served out of the county, but within this

judicial district within twenty days or if served else-^

where within forty days.

This action is brought to recover from said de-

fendant P. J. Ferguson the sum of $5,500 and in-

terest thereon from the 15th day of August, 1902,

the balance due from the said defendant P. J. Fer-

guson to the said plaintiff, J. C. Blood, under the

terms of that ceretain contract described in said com-

plaint, executed by said defendant P. J. Ferguson,

S. C. Fulton and said plaintiff, J. C. Blood, on the

other part on the 26th da.v of July, 1901, and to en-

force the payment of said smn of $5,500 and inter-

est, to obtain a decree of this court to foreclose the

said contract, and the interest the said defendant P.

J. Ferguson has in the propertj^ included in said con-

tract, and that the said interest of said defendant,

P. J. Ferguson may be sold and the proceeds there-

of applied to the pa}anent of said sum of $5,500, to-

gether with accrued interest thereon and the costs

of this action and also that the said defendant P.

J. Ferguson and all persons claiming by, through

or under him may be barred and foreclosed of all
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right, title, claim, liens, equity of redemption and in-

terest in and to said premises, and for such other and

further relief as to the court may seem meet, all of

which will more full}^ appear by reference to the com-

plaint on file herein, a copy of which is attached here-

to, served herewith, hereby referred to and made a

part hereof.

And you are hereby notified that if you fail to

appear and answer said complaint as above required,

the said plaintiff will apply to the Court for the re-

lief demanded in said complaint.

Attest ni}^ hand and the seal of the District Court

of the Third Judicial District of the State of Idaho,

in and for the County of Boise, this 27th day of Jan.,

1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriarty,

Deputy.

RICHARDS & HAGA,
Attorneys for Plaintiff.

SHERIFF'S OFFICE.

State of Idaho,

County of Boise,—ss.

I hereby certify that I received the within sum-

mons on the 27th day of January-, 1904, and that I

am unable to find either of the said defendants in
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the county of Boise, but I am informed that tlie de-

fendant P. J. Ferguson is a resident of the city of

Shenandoah, Pennsylvania, and that the same is his

present address, and that the said defendant S. C
Fulton is a resident of the city of Denver Colorado,

and that the same is his present address.

Dated this 27th day of January, 1904.

JOHN A. McDEVITT,

Sheriff.

By
,

Deputy Sheriff.

[Endorsement] : In the District Court of the Third

Judicial District of the State of Idaho, in and for

the County of Boise. J. C. Blood, Plaintiff, vs. P.

J. Ferguson and S. C. Fulton, Defendants. Sum-

mons. Filed Jan. 27, 1904. Kate Gorman, Clerk.

By Jas. Moriarty, Deputy. Richards & Haga, Attor-

neys for Plaintiff.

State of Idaho,

County of Boise,—ss. .

I hereby certify the foregoing to be a full, true

and correct copy of the original smiunons on file in

my office, in the above-entitled action.

In witness whereof, I have hereunto set my hand
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and affixed the seal of the above-named Court this

25th day of March, A. D. 1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriarty

Deputy.

[Endorsed] : No. 227. J. C. Blood vs. P. J. Fergu-

son and S. C. Fulton. Summons. Filed March 29th,

1904. A, L. Richardson, Clerk.

In the District Court of the Third Judicial District

of the State of Idaho, in and for the County of

Boise.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Affidavit for Publication of Summons.

J. C. Blood of Boise, Idaho, being first duly sworn

upon his oath deposes and says

:

I. I am the plaintiff in the above-entitled action.

The complaint in said action was duly filed with the

clerk of said Court on the 26th day of January, 1904,

and summons thereupon issued and the said action is

brought for the purpose of recovering from the said
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defendant P. J. Ferguson the siun of $5,500 and

interest thereon from the 15th day of August, 1902,

being a balance due from the said P. J. Ferguson

to the said plaintiff, J. C. Blood, under the terms of

a certain contract described in said complaint and

to enforce the payment of the said sum of $5,500 and

interest, to obtain a decree of said Court to foreclose

the said contract and the interest the said P. J. Fer-

guson has in the property included in said contract

and to procure an order and decree of sale of the in-

terest of said defendant P. J. Ferguson, the said

property, and to apply the proceeds of such sale to

the pajonent of said sum of $5,500 and interest there-

on and costs of this action.

2. That the defendant P. J. Ferguson now re-

sides at the city of Shenandoah, State of Pennsyl-

vania, and the said defendant S. C. Fulton now re-

sides at the city of Denver in the State of Colorado.

3. That a summons was duly issued out of the said

Court to the sheriff of Boise County, State of Idaho,

with directions to said sheriff to serve the same upon

the said defendants and each of them, and the said

sheriff has returned the same to the clerk of said

Court with his return thereon endorsed to the effect

that the said defendants and each of them could not

be found in his county, to wit : Boise County, State

of Idaho.
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4. I have fully and fairly stated the facts of the

above-entitled cause to Richards & Haga of Boise,

Idaho, my counsel in the al)ove-entitled action, and

I am informed by them and I verily believe that I

have a good cause of action against said defendants

and each of them in this suit, as will fully appear by

my verified complaint herein, to which reference is

hereby made, and the said defendant P. J. Ferguson

and S. C. Fulton, are each necessary and proper par-

ties defendant thereto, as I am advised by said coiin-

sel after such statement made as aforesaid, and as I

verily believe.

5. That on the 27th day of January, 1904, an alias

summons was duly issued out of the said court of

the said county of Boise and State of Idaho, with di-

rections to said sheriff to serve the same upon said

defendants and each of them.

6. That personal service of said summons cannot

be made on the said defendants or either of them, and

I therefore demand an order that service of the same

may be made by publication.

J. 0. BLOOD.

Subscribed and sworn to before me this 1st day of

February, 1904.

[Notary Seal] I, W. HART,

Notary Public.

[Endorsements] : In the District Court of the

Third Judicial District of the State of Idaho in and
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for Boise Countv. J. C. Blood, Plaintiff, vs. P. J.

Ferguson and S. C. Fulton, Defendants. Affidavits.

Filed Feb. 4th, 1904. Kate Gonnan, Clerk. By Jas.

Moriarty, Deputy Clerk. Hawley, Puckett and Haw-

ley, Attorneys for Defendants.

State of Idaho,

County of Boise,—ss.

I hereby certify the foregoing to be a full, true and

correct copy of the original affidavit on file in my
office, in the above-entitled action.

In witness whereof I have hereunto set my hand

and affixed the seal of the above-named court this 25th

day of March, A. D. 1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriarty,

Deputy Clerk.

[Endorsed] : No. 227. J. C. Blood vs. P. J. Fergu-

son and S. C. Fulton. Affidavit for Publication of

Smumons. Filed March 29, 1904. A. L. Richardson,

Clerk.
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In the District Court of the Third Judicial District

of the State of Idaho, in and for the County of

Boise. )

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants,

Order for Publication of Summons.

Upon reading and filing the affidavit of J. C. Blood,

the plaintiff herein, and it satisfactorily appearing

therefrom to me, the Judge of said court, that the de-

fendants, P. J. Ferguson and S. C. Fulton, reside

out of the State of Idaho and cannot, after due dili-

gence, be found within this State, and it also appear-

ing from said affidavit that a good cause of action

exists in this action in favor of the plaintiff therein

and against the said defendants, and that the said

defendants, P. J. Ferguson and S. C. Fulton, are

necessary and proper parties defendant thereto ; and

it further appearing that a summons has been duly

issued out of this court in this action and that per-

sonal service of the same cannot be had upon either

of the said defendants for the reasons hereinbefore

contained and by the said affidavit made to appear,
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now on motion of Richards and Haga, attorneys for

the plaintiff, it is ordered that the service of the

summons in this action be made upon the defendant

P. J. Ferguson by publication thereof in the "Idaho

World," a newspaper published at Idaho City,

Idaho, hereby designated as the newspaper most

likely to give notice to said defendant, and that said

publication be made at least once a week for one

month ; and it further satisfactorily appearing to me

that the residence of said defendant P. J. Ferguson

is known to be at the city of Shenandoah in the State

of Pennslyvania, it is ordered and directed that a

copy of the smmnons and complaint in this suit be

forthwith deposited in the United States postoffice

at Boise, Idaho, postpaid, directed to said defend-

ant at his said place of residence. It is further or-

dered that the service of the smmnons in this action

be made upon the defendant S. C. Fulton hj pub-

lication thereof in the *' Idaho World," a newspaper

published at Idaho City, Idaho, hereby designated

as the newspaper most likely to give notice to said

defendant and that said publication be made at least

once a week for one month ; and it further satisfac-

torily appearing to me that the residence of said de-

fendant S. C. Fulton is known to be at the City of

Denver in the State of Colorado; itis ordered and

directed that a copy of the summons and complaint

in this suit be forthwith deposited in the United
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States postoffice at Boise, Idaho, postpaid, directed

to said defendant at his said place of residence.

GEORGE H. STEWART,
Judge.

[Endorsement] : In the District Court of the Third

Judicial District of the State of Idaho, in and for the

County of Boise. Order for Publication. J. C.

Blood, Plaintiff, vs. P. J. Ferguson & S. C. Fulton,

Defendants. Filed Feby. 4th, 1904. Kate Gorman,

Clerk. By Jas. Moriarty, Deputy.

State of Idaho,

County of Boise,—ss

I hereby certify the foregoing to be a full, true

and correct copy of the original order for publica-

tion of summons, on file in my office in the above-

entitled action.

In witness whereof I have hereunto set my hand

and affixed the seal of the above named Court, this

25th day of March, A. D. 1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriarty,

Deputy Clerk.

[Endorsed] : No. 227. J. C. Blood vs. P. J. Fer-

guson and S. C. Fulton. Order for Publication of

Summons. Filed March 29, 1904. A. L. Richard-

son, Clerk.
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In tJie District Court of the Third Judicial District

of Idaho, in and for Boise County

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Separate Demurrer of P. J. Ferguson.

Comes now the defendant, P. J. Ferguson, for him-

self and not for the other defendant, and demurs

to the complaint of plaintiff on file herein, and for

grounds of demurrer says:

1. That said complaint does not state facts suffi-

cient to constitute a cause of action.

Wherefore defendant prays to be herein dismissed

with his costs.

HAWLEY, PUCKETT & HAWLEY,
Attorneys for said Defendants.

[Endorsement] : In the District Court of the Third

Judicial District of Idaho in and for Boise County.

J. C. Blood, Plaintiff, vs. P. J. Ferguson et al., De-

fendants, Demurrer. Filed March 22, 1904. Kate

Gorman, Clerk. By Jas. Moriaety, Deputy Clerk.
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State of Idaho,

County of Boise,—ss.

I hereby certify the foregoing to be a full, true

and correct copy of the original demurrer on file in

my office, in the above-entitled action.

In witness whereof, I have hereunto set my hand

and affixed the seal of the above named Court this

25th day of March, A. D. 1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriaety,

Deputy Clerk.

[Endorsed] : No. 227. J. C. Blood vs. P. J. Fergu-

son and S. C. Fulton. Separate Demurrer of P. J.

Ferguson. Filed March 29, 1904. A. L. Richard-

son, Clerk

In the District Court of the Third Judicial District

of Idaho, in and for Boise County.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.
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Petition for Removal.

To the Honorable District Court of the Third Judi-

cial District of the State of Idaho, Held in and

for the County of Boise.

Your petitioner respectfully shows to this Honor-

able Court, that the matter and amount in dispute in

the above-entitled suit exceeds the sum or value of $2,-

000.00, exclusive of interest and costs; that the con-

troversy in said suit is, and at the time of the comr

mencement of this action was between citizens of

different States, and that your petitioner one of the

defendants in the above-entitled suit, was at the time

of the commencement of this suit, and still is, a

resident and citizen of the State of Pennsylvania,

and a nonresident of the State of Idaho, and that

his codefendant, S. C. Fulton, was and now is a resi-

dent of the State of Colorado, and a nonresident of

the State of Idaho ; and that the plaintiff, J. C. Blood,

was then and still is a resident and citizen of the

State of Idaho, and your petitioner offers herewith

a good and sufficient bond and surety for entering

in the Circuit Court of the United States for the Cen-

tral Division of the District of Idaho on the first day

of the next session thereof a copy of the record in

this suit to cover all costs that may be awarded by

the said Circuit Court of the United States if said

Court shall hold that this suit was wrongfully or

improperly removed thereto, and your petitioner
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further prays this Honorable Court to make the nec-

essary and proper order of removal as required by

law, and to accept the said surety and bond, and to

cause the record herein to be removed from the said

District Court of the Third Judicial District of the

State of Idaho, in and for Boise County into the said

Circuit Court of the United States in and for the

Central Division of the District of Idaho aforesaid.

And your petitioner will ever pray.

P. J. FERGUSON,

State of Pennsylvania,

County of Philadelphia,—ss.

P. J. Ferguson, being first duly sworn, deposes

and says: That he is one of the defendants in the

above-entitled action ; that he has read the above and

foregoing petition, and knows the contents thereof,

and that the same is true of his own knowledge.

P. J. FERGUSON.

Subscribed and sworn to before me this 17th day of

March, 1904.

JOHN CAMPBELL,
Notary Public.

Com. expires Feby. 26th, 1905.

[Endorsement] : In the District Court of the Third

Judicial District of Idaho in and for Boise County.

J. C. Blood, Plaintiff, vs. P. J. Ferguson et al., De-
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fendants. Petition for Removal. Filed March 22d,

1904. Kate Gorman, Clerk. By Jas. Moriaety,

Deputy Clerk.

State of Idaho,

Coimty of Boise,—ss.

I hereby certify the foregoing to be a full, true and

correct copy of the original petition for removal on

file in my office, in the above-entitled action.

In witness whereof, I have hereunto set my hand

and the seal of the above-named court this 25th day

of March, 1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriaety,

Deputy Clerk.

[Endorsed] : No. 227. J. C. Blood vs. P. J. Fer-

guson and S. C. Fulton. Petition for Removal.

Filed March 29, 1904. A. L. Richardson, Clerk.
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In the District Court of the Third Judicial District

of Idaho, in and for Boise County.

J. C. BLOOD,
Plaintife,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Bond on Removal

Know all men by these presents, That the Ameri-

can Bonding Company of Baltimore, a corporation

organized and existing under and by virtue of the

laws of the State of Maryland, and doing business

within the State of Idaho, with its principal place

of business at Boise, Ada County, Idaho, as surety^

is held and firmly bound unto J. C. Blood, the plain-

tiff in the above-entitled action, his successors and

assigns, in the sum of three hundred ($300.00) dol-

lars, lawful money of the United States of Amer-

ica, for the payment of which well and truly to be

made, it binds itself, its successors and assigns,

jointly and severally by these presents.

The conditions of this obligation are such, that

whereas the said defendant P. J. Ferguson has ap-

plied by petition to the District Court of the Third
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Judicial District of Idaho in and for Boise County,

for the removal of a certain cause therein pending

for the removal of a certain cause therein pending

wherein J. C. Blood is plaintiff and P. J. Ferguson

and S. C. Fulton are defendants, to the Circuit Court,

of the United States for the District of Idaho, Cen-»

tral Division, for further proceedings, and on the

grounds in said petition set forth, and that all fur-

ther proceedings in said action in said District Court

be stayed.

Now, therefore, if said petitioner, the said P. J.

Ferguson, shall enter in said Circuit Court of the

United States for the District of Idaho, Central Di-

vision, aforesaid, on or before the first day of the

next regular session, a copy of the records on said

suit, and shall pay or cause to be paid all costs that

may be awarded therein by said Circuit Court of

the United States if said Court shall hold that said

suit was wrongfully or improperly removed thereto,

then this obligation shall be void ; otherwise the same

shall remain in full force and virtue.

[Seal]

AMERICAN BONDING COMPANY OF
BALTIMORE.

H. E. NEAL,

Vice-President.

Attest: CHARLES F. NEAL,

Asst. Secretary.
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' [Endorsement] : In the District Court of the Third

Judi(nal District of the State of Idaho, in and for

Boise County, J. C. Blood, Plaintiff, vs. P. J. Fer-

guson and S. C. Fulton, Defendants, Bond on Re-

moval. Filed March 22d, 1904. Kate Gorman, Clerk.

By Jas. Moriarty, Deputy Clerk.

State of Idaho,

County of Boise,—ss.

I hereby certify the foregoing to be a full, true and

correct copy of the original bond on removal on file

in my office, in the above-entitled action.

In witness whereof, I have hereunto set my hand

and affixed the seal of the above-named court this

25th day of March, 1904.

[Seal] KATE GORMAN,
Clerk.

By Jas. Moriarty,

Deputy Clerk.

[Endorsed] : No. 227. J. C. Blood vs. P. J. Fer-

guson. Bond on Removal. Filed March 29th, 1904.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, in and for the Central Division of

the District of Idaho.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Notice of Transfer of Cause.

To the Plaintiff Herein, and Messrs. Richards &

Haga, Attorneys for Plaintiff

:

You and each of you will please take notice, that

the transcript of the record in the above-entitled

cause has been transferred from the District Court

of the Third Judicial District of Idaho, in and for

Boise County, to the Circuit Court of the United

States, Ninth Judicial Circuit, Central Division, Dis-

trict of Idaho, upon the application of the defend-

ant P. J. Ferguson , and that said transcript is now

on file in the office of the clerk of the above-entitled

Court, at Boise, Idaho.

Respectfully,

HAWLEY, PUCKETT & HAWLEY,
Attorneys for Defendant P. J. Ferguson.
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Service of the above admitted by receipt of copy

this 8th day of April, 1904.

RICHARDS & HAGA,

Attorneys for Plaintiff.

[Endorsed] : No. 227. In the Circuit Court of the

United States, Ninth Judicial Circuit, in and for the

Central Division, District of Idaho. J. C. Blood,

Plaintiff, vs. P. J. Ferguson et al.. Defendants. No-

tice of Transfer of Cause. Filed April 8th, 1904.

A. L. Richardson, Clerk.

In the Circuit Court of the United States, Central

Division, District of Idaho.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Answer.

Comes now the defendant P. J. Ferguson for him-

self, and not for the other defendant, and for an-

swer to the complaint of plaintiff herein, admits,

denies and alleges:

1. Defendant denies that on or about the 25th day

of July, 1901, or at any other time, he as the party
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of the first part, and J. C. Blood and S. C. Fulton of

the second part, entered into a written agreement

a copy of which is attached to the eomj)laint herein

and marked Exhibit "A," or entered into any writ=

ten agreement, or writing of whatsoever kind or na-

ture, and denies that Exhibit "A" attached to said

complaint is a copy of said or any agreement, made

and entered into by this defendant and said J. C,

Blood and S. C. Fulton, or at all.

2. Defendant denies that the property described in

paragraph 2 of plaintiff's complaint is the proper'ly

included, and intended to be included in such or any

written contract entered into between this defendant

and said J. C. Blood and S. C. Fulton.

3. Defendant denies that one-half of the amount

to be paid as provided in such contract was to be-

long to said J. C. Blood and one-half thereof to the

said S. C. Fulton; or that any money was to be paid

under the terms of any contract made and entered,

into between this defendant J. C. Blood and S. C.

Fulton, or either of them.

4. Defendant admits that he has paid to the plain-

tiff and the defendant S. C. Fulton the sum of nine-

teen thousand five hundred ($19,500.00) dollars each,

but denies that the same was paid pursuant to said

or any agreement made and entered into between de-

fendant and J. C. Blood and S. C. Fulton, as alleged

in said complaint.
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5. Defendant denies that he has defaulted in the

payment of eleven thousand ($11,000.00) dollars, or

any other sum or amount, or at all, by him to be paid

under the terms of said or any contract, since, the

15th day of August, 1902, or since any other date, or

time, or at all.

And denies that he has ever been requested to pay

said sum of eleven thousand, or any siun, or amount,

or at all.

6. Defendant denies that the said plaintiff and

the said S. C. Fulton have fully kept and performed,

or fully kept or performed, all and every, or all or

every of the terms of said or any agreement, by them

and each of them to be kept and performed ; or that

any agreement as alleged in the complaint was ever

entered into by and between this defendant and the

said J. C. Blood and S. C. Fulton.

7. Defendant denies that there is now due and

owing, or due or owing the said plaintiff from this

defendant under the terms of said or any contract

the sum of five thousand five hundred ($5,500.00)

dollars, or any other sum, or amount at all, either

with or without interest from the 15th day of August,

1902, or from any other date or time, or at all.

8. Defendant has not sufficient information upon

which to base a belief, and therefore, upon his infor-

mation and belief denies that the said S. C. Fulton
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refuses to join the said J. C. Blood as plaintiff in

this action.

Wherefore, defendant having fully answered here-

in prays to be hence dismissed with his costs.

HAWLEY, PUCKETT & HAWLEY,
Attorneys for Defendant P. J. Ferguson.

State of Idaho,

County of Ada,—ss.

M. J. Lawler, being first duly sworn, deposes and

says : That he has read the above and foregoing an-

swer of the defendant P. J. Ferguson and knows

the contents thereof, and that the same is true of

his own knowledge except as to matters therein stated

to be upon information or belief, and as to those mat-

ters he believes it to be true ; that the reason that this

verification is made by affiant instead of the defend-

ant P. J. Ferguson is, that said defendant Ferguson'

is a non-resident of this the State of Idaho, and is

absent from this county and State.

M. J. LAWLER.

Subscribed and sworn to before me this 10th day

of October, 1904.

[Seal] JAMES S. BOGART,
Notary Public.

Receipt of copy of foregoing answer acknowledged

this 10th day of October, 1904.

RICHARDS & HAGA,
Attorneys for Plaintiff.
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[Endorsed] : No. 227. In the Circuit Court of the

United States District of Idaho, Central Division. J.

C, Blood, Plaintiff, vs. P. J. Ferguson et al. De-

fendants. Answer. Filed October 18, 1904. A. L.

Richardson, Clerk. Hawley, Puckett & Hawley, At-

torneys for Defendant P. J. Ferguson.

In the Circuit Court of the United States, Central

Division, District of Idaho.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Replication.

This replicant, J. C. Blood, saving and reserving

to himself all and all manner of advantage of ex-

ception which may be had and taken to the manifold

errors, uncertainties, and insufficiencies of the an-

swer of said defendant P. J. Ferguson for replica-

tion thereunto saith that he does and will ever main-

tain and prove his said bill to be true, certain and

sufficient in the law to be answered unto by said de-

fendant, and that the answer of said defendant P.

J. Ferguson is very uncertain, evasive and insuffi-
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cient in the law to be replied unto by this replicant

;

without that, that any other matter or thing in the

said answer contained material or effectual in the law

to be replied unto, and not herein and hereby well

and sufficiently replied unto, confessed, or avoided,

traversed, or denied, is true; all which matters and

things this replicant is ready to aver, maintain, and

prove as this Honorable Court shall direct, and hum-

bly as in and by his said bill he has already prayed.

EICHARDS & HAGA,
Solicitors for Complainant.

Service of the foregoing acknowledged by receipt

of copy this day of November, 1904.

HAWLEY, PUCKETT & HAWLEY,
Solicitors for Defendant P. J. Ferguson.

[Endorsed] : No. 227. U. S. Circuit Court, Cen-

tral Division, District of Idaho. J. C. Blood, Plain-

tiff, vs. P. J. Ferguson et al.. Defendants. Replica-

tion. FUed Nov. 11, 1904. A. L. Richardson, Clerk.
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1)1 the Circuit Court of the United States, Central

Division, District of Idaho.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Praecipe for Default.

To A. L, Ricliardson, Clerk of the Above-entitled

Court.

The defendant, S. C. Fulton, having failed to ap-

pear, answer, move or demur to the complaint in this

action according to law and the rules of equity, and

as required by the summons herein, all of which more

fully appears from the affidavit of O. O. Haga at-

tached hereto, the plaintiff hereby requests that the

default of said defendant, S. C. Fulton, be entered

as required by law and the rules of Court.

Dated this 23d day of December, 1904.

RICHARDS & HAGA,
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In the Circuit Court of the United States, Central

Division, District of Idaho.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Affidavit of O. O. Haga.

State of Idaho,

County of Ada,—ss.

O. O. Haga, being first duly sworn according to

law, upon his oath says: That he is one of the at-

torneys for the above-named plaintiff. That the sum-

mons issued in said cause was duly served upon the

said S. C, Fulton, defendant in said cause, by pub-

lication in the ''Idaho World," a newspaper regu-

larly published in Idaho City, Boise County, Idaho,

for the time required by law and the order of the

Court, as shown by the affidavit of the publisher of

said newspaper now on file in this cause, and that

a copy of said summons, together with a copy of the

complaint in said action duly attached to said copy

of summons, was deposited in the postoffice at Boise,

Idaho, in an envelope duly addressed to the said
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S. C. Fulton, having on it the required amount of

postage and registered, all of which more fully ap-

pears by the affidavit of I. W. Hart on file herein.

That the time within which the said S. C. Fulton, the

defendant in the above-entitled cause was required

to appear and plead herein has expired, and he has

not appeared herein nor . answered nor demurred

herein.

O. O. HAGA.

Subscribed and sworn to before me this 23d day of

December, 1904.

[Seal] I. W. HART,

Notary Public.

[Endorsed] : No. 227. U. S. Circuit Court, Central

Division, District of Idaho. J. C. Blood vs. P. J.

Ferguson and S. C. Fulton, Praecipe for Default.

Filed December 23, 1904. A. L. Richardson, Clerk.
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U. S. Circuit Court, Central Division, District of

IdaJio.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Default of Defendant S. C. Fulton and Order for Decree Pro

Confesso.

The defendant S. C. Fulton having been served

with due process of law, the time allowed by law for

defendant to appear, having expired and no appear-

ance having been made nor demurrer, answer or other

pleading having been filed by or on behalf of said

defendant S. C. Fulton. Now on this 23d day of

Dec, 1904, orij motion of counsel for complainant the

default of the said defendant S, C. Fulton is hereby

duly entered and an order for decree pro confesso is

hereby entered against said defendant.

Witness my hand and the seal of said Court this

23d day of December, 1904.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed] : No. 227. U. S. Circuit Court, Central

Division, District of Idaho. J. C. Blood vs. P. J.
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Ferguson and S. C. Fulton. Default of Defendant

S. C. Fulton and order for Decree Pro Confesso.

Filed Dee. 23, 1904. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Central

Division, District of Idalio.

J. C. BLOOD,

Plaintife,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Affidavit of Service of Process.

State of Idalio,

County of Ada,—ss.

I. W. Hart, being first duly sworn, deposes and

says : That he is a male citizen of the United States

over eighteen years of age, and not a party to the

above-entitled action. That on the 3d day of Febru-

ary, 1904, pursuant to an order made by the judge of

the Third Judicial District of the State of Idaho, in

and for Boise County in the above-entitled case and

on file herein, he deposited in the United States post-

of&cei at Boise, Idaho, a copy of the summons in said

action attached to a copy of the complaint in said ac-

tion, the same being enclosed in an envelope directed
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to P. J. Ferguson, the said defendant, at his place

of residence, to wit, the city of Shenandoah, State

of Pennsylvania, and paid the postage thereon in ad-

vance; and that on said day and also pursuant to

said order, he deposited in said postoffice at Boise,

Idaho, a copy of the summons in said action attached

to a copy of the complaint in said action, the same

being enclosed in an envelope directed to S. C. Ful-

ton, the said defendant, at his place of residence, to

wit, the city of Denver, State of Colorado, and paid

the postage thereon in advance, and that there is

regular commimication by the United States mails

from said postoffice of deposit as aforesaid to said

defendant's said places of residence.

This affiant further says that before depositing

said letters in said postoffice, as aforesaid, he had

said letters and each of them registered, in the name

of the firm of Richards & Haga as sender thereof,

and that in due course of mail registry return re-

ceipts therefor were returned to said firm, numbered

1149 and 1150, showing the receipt of said letters

by said defendants, P. J. Ferguson, and S. C. Ful-

ton and each of them, which registry return receipts

are attached to this affidavit and made a part hereof.

I. W. HART.

Subscribed and sworn to before me this 23d day of

November, 1904.

[Seal] W. J. ABBS,

Notary Public.
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REGISTRY RETURN RECEIPT.

Received from the postmaster at Shenandoah, Pa.,

registered letter No. 1150, from postoffice at Boise,

Idaho (delivering office), addressed to P. J. Fergu-

son. Date Feby. 12th, 1904.

P. J. FERGUSON,
(Signature or name of addressee.)

Return to:

Name of Sender: Richards & Haga, Boise, Idaho.

REGISTRY RETURN RECEIPT.

Received from the postmaster at Denver, Colo.,

registered letter No. 1149, from postoffice at Boise,

Idaho, addressed to S. C. Fulton.

12865. S. C. FULTON,
(Signature or name of addressee.)

Return to:

Name of Sender : Richards & Haga, Boise, Idaho.

[Endorsed] : No. 227. U. S. Circuit Court, Cen-

tral Division, District of Idaho. J. C. Blood vs. P.

J. Ferguson and S. C. Fulton, Affidavit of Service

of Process. Filed Dec. 23, 1904. A. L. Richardson,

Clerk.

Proof of Publication.

State of Idaho,

County of Boise,—ss.

Herman Jones, being duly sworn, deposes and
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says: That he is the publisher of the ''Idaho Semi-

Weekly World," a newspaper published at Idaho

City, in the county of Boise, State of Idaho ; that said

paper is in general circulation in the county afore-

said and that the advertisement, a copy of which is

attached hereto, was published in said newspaper

twice a week for nine consecutive weeks in the regular

and entire issue of every number of said paper dur-

ing the period and time of publication, and was pub-

lished in the newspaper proper and not in a sup-

plement. Such notice was published in the issue be-

ginning with February 8, 1904, and ending with the

issue of April 7, 1904.

HERMAN JONES.

Subscribed and sworn to before me this 21st day

of November, 1904.

[Seal] H. L. FISHER,

Notary Public.

ALIAS SUMMONS.

J. C. Blood, Plaintiff, vs. P. J. Ferguson and S. C.

Fulton, Defendants. The People of the State of

Idaho, Send Greeting to P. J. Ferguson and S.

C Fulton, the Above-named Defendants:

You and each of you are hereby summoned and

required to appear in an action brought against you

by the above-named plaintiff in the District Court

of the Third Judicial District of the State of Idaho,
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in and for the County of Boise, and to answer the

complaint of said plaintiff filed therein within ten

days (exclusive of the day of service) after the ser-

vice on you of this summons, if served within this

county, or if served out of this county, but within this

Judicial District, within twenty days, or if served

elsewhere within forty days.

This action is brought to recover from said de-

fendant P. J. Ferguson the sum of $5,500 and in-

terest thereon from the 15th day of August, 1902,

the balance due from the said defendant P. J. Fer-

guson to the said plaintiff, J. C. Blood, under the

terms of that certain contract described in said com-

plaint, executed by said defendant P. J. Ferguson,

on the one part and the defendant S, C. Fulton and

said plaintiff, J. C Blood, on the other part on the

26th day of July, 1901, and to enforce the payment

of said sum of $5,500 and interest; to obtain a de-

cree of this Court to foreclose the said contract and

the interest the said defendant P. J. Ferguson has

in the property included in said contract, and that

the said interest of said defendant P. J. Ferguson

may be sold and the proceeds thereof applied to the

payment of the said sum of $5,500, together with ac-

crued interest thereon and the costs of this action,

and also that the said defendant P. J. Ferguson and

all persons claiming by, through, or under him may

be barred and foreclosed of all right, title, claim,
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lien, equity of redemption and interest in and to said

premises, and for sucli other and further relief as

to the Court may seem meet, all of which will more

fully appear by reference to the complaint on file

herein, a copy of which is attached hereto, served

herewith, hereby referred to and made a part hereof.

And you are hereby notified that if you fail to

appear and answer said complaint as above required,

the said plaintiff will apply to the Court for the re-

lief demanded in said complaint.

Attest my hand and the seal of the District Court

of the Third Judicial District of the State of Idaho,

in and for the County of Boise, this 27th day of

January, 1904.

[Seal] KATE GORMAN,
Clerk.

By James Moriarty,

Deputy.

RICHARDS & HAGA,

Attorneys for Plaintiff.

Feb. 8.

[Endorsed] : No. 227. U. S. Circuit Court, Central

Di^dsion, District of Idaho. J. C. Blood vs. P. J.

Ferg-uson et al. Proofs of Publication. Filed Feb.

10, 1905. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Central

Division, District of Idaho.

J. C. BLOOD,

Complainant,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Stipulation to Appoint Examiner.

It is hereby stipulated by and between tbe attor-

neys for the above-named complainant and the at-

torneys for the defendant, P. J. Ferguson, that H.

M. Brannin, Esq., of Boise, Idaho, may be appointed

by the above-entitled court or the Judge thereof as

special examiner herein, under the 67th equity rule

as amended, with power and authority to take the

testimony in behalf of both complainant and the said

defendant, and to administer oaths to such witnesses

as may be produced by the said parties. Said tes-

timony will be given orally by the witnesses and be

taken down by said examiner stenographically, and

thereafter reduced to typewriting, and when sub-

scribed by the witnesses and duly certified, the same

shall be admitted and received in evidence.
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Dated this 9th day of Februarj^, 1905.

RICHARDS & HAGA,

Attorneys for Complainant.

HAWLEY, PUCKETT & HAWLEY,
Attorneys for Defendant, P. J. Ferguson.

[Endorsed] : No. 227. U. S. Circuit Court, Cen-

tral Division, District of Idaho. J. C. Blood vs. P. J.

Ferguson et al. Stipulation to Appoint Examiner.

Filed Feb. 10, 1905. A. L. Richardson, Clerk.

In the Cireuit Court of the United States, Central

Division, District of Idaho.

J. C. BLOOD,

Complainant,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Order Appointing Special Examiner.

Qpon reading and filing the stipulation of the at-

torneys herein for the appointment of H. M. Brannin

as special examiner to take the testimony of both

parties and their witnesses, it is hereby ordered by

the Court that said H. M. Brannin be, and he is here-

by, appointed special examiner herein under the 67th

equity rule as amended. The said special examiner
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shall take the testimony on behalf of both plaintiff

and defendants. Said testimony shall be given orally

by the witnesses and be taken down stenographically

by the said H. M. Bramiin and thereafter reduced

to typewriting, and when subscribed by the witnesses

and duly certified the same shall be admitted in evi-

dence.

Done at chambers in Boise City, this 10th day of

February, 1905.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 227. U. S. Circuit Court, Central

Division, District of Idaho. J. C. Blood vs. P. J.

Ferguson et al. Order Appointing Examiner. Filed

February 10, 1905. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Ninth Cir-

cuit, Central Division, District of Idaho.

J. C. BLOOD,

Complainant,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Oath of Examiner.

I, H. M. Branin, having been appointed special

examiner in the above-entitled cause, to take the tes-
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timony therein, do solemnly swear that I will faith-

fully and impartially discharge and perform all the

duties incumbent upon me as such special examiner,

according to the best of my skill and ability, agree-

able to the constitution and laws of the United States

;

so help me God.

H. M. BRANIN.

Subscribed and sworn to before me, this 10th day

of February, 1905, as witness my hand and official

seal at Boise, Idaho.

A. L. RICHARDSON,
Clerk.

[Endorsed] : No. 227. Blood vs. Ferguson et al.

Oath of Examiner. Filed February 11, 1905. A. L.

Richardson, Clerk.

Z7. *S'. Circuit Court, Central Division, District of

Idaho.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.
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Report of Examiner.

J. C. BLOOD, duly called, sworn and examined tes-

tified as follows

:

Direct Examination.

(By Mr. HAGA.)

Q. What is your name?

A. John C. Blood; I usually write it J. C.

Q. Are you the J. C. Blood who is plaintiff in an

action pending in this court in which action P. J.

Ferguson and S. C. Fulton are defendants'?

A. Yes, sir.

Q. Where do you reside, Mr. Blood?

A. I reside at 307 North Second street, Boise,

Idaho.

Q. Are you acquainted with the defendant P. J.

Ferguson ?

A. I am.

Q. And with the defendant, S. C. Fulton?

A. Yes, sir.

Q. What business connection do you have with

Mr. Fulton?

A. Mr. Fulton and I are associated together in

the mining business.

Q. You are both interested in the property de-

scribed in this action? A. Yes, sir.

Q. How long have you known Mr. Ferguson?

A. By personal acquaintance since in July.
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(Deposition of J. C. Blood.)

Q. What year? A. July, 1901,

Q. Had you had any negotiations or correspond-

ence with him before that time?

A. We had correspondence with him up to this

time.

Q. When did you begin your negotiations or cor-

respondence with him?

A. The negotiations were begun in regard to this

matter in the spring of 1901.

Q. That is, the negotiations regarding the min-

ing projDerty involved in this case?

A. Yes, sir, in regard to this placer mining proj)-

erty.

Q. I will ask you if you are acquainted with one

M. J. Lawlor? A. Yes, sir.

Q. What was the result of your negotiations with

Mr. Ferguson with reference to this property?

A. All the preliminary negotiations were that he

was to buy ; he was figuring on buying one-half inter-

est in the placer, consisting of about eighteen hun-

dred acres of land.

Q. That is the ground described in the complaint ?

A, Yes, sir; that is the ground. And these ne-

gotiations had run along mitil about the 18th or 20th

of April.

Q. What year?
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(Deposition of J, C. Blood.)

A. 1901. And it culminated in a dispatch he sent

to me while I was in Denver, notifying me that Mr.

Lawlor would arrive, I think, Tuesday, or something,

following, clothed with full authority to act with me

in this matter. And Mr. Lawlor came on.

Q. For whom was he to act ?

A. For Mr. Ferguson.

Q. What did he do when he came*?

A. He came right there and Mr. Fulton and I

met him ; we were there several days and we came on

to Boise ; stopped here for some time, until we could

get into the gromid, and finally the three of us, Mr.

Fulton, Mr. Lawlor and myself, together with some

men we hired to do the excavating, w^e w^ent in on

the Gold Fork, prospected and explored these lands

;

we went all over them; spent some time; dug holes

from point to point, until Mr. Lawlor was satisfied

;

he says, "There is no use prospecting any further;

I am satisfied; and now we will come out to Boise

and I will make my reiDort to Mr. Ferguson ; and he

went at it and made his rejDort—I don't know what

was in it ; and we stayed here—I think it was along

in the fore part of June, 1901, when we came out

to Boise from Gold Fork. We waited here until the

26th of June, and we got a dispatch—Mr. Lawlor

got a dispatch from Mr. Ferguson saying, "I am

sending you

—
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(Deposition of J. C. Blood.)

Q. (Interjecting.) You may examine that paper

and state what it is. (Handing witness paper.)

A. That is right.

Q. What is that?

A. That is a dispatch from Mr. Ferguson to Mr.

Lawlor.

Q. That is the dispatch you refer to ?

A. Yes, sir.

By Mr. HAGA.—This dispatch is offered in evi-

dence as Plaintiff's Exhibit No. 1.

(Same is so marked.)

By Mr. PUCKETT.—We object to it on the

grounds that it is irrelevant, incompetent and imma-

terial; and for the further reason that there is no

evidence here to show that the dispatch was ever sent

by Mr. Ferguson or thati it was ever received by Mr.

Lawlor or that either of them had any connection

therewith.

Q. From whom did j^ou get that dispatch %

A. Mr. Lawlor handed me the dispatch when he

received it here.

Q. Were the pajrments referred to in that dis-

patch ever made by Mr. Ferguson?

A. They were complied with according to that

dispatch.

Q. You say they were ?

A. That is the dispatch.
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(Deposition of J. C. Blood.)

A. Yes. The thousand dollars he sent on, which

we received on the second of July, 1901; the other

money was paid afterwards.

Q. Was it paid on the date stated in this dispatch?

A. The balance of those payments were paid in

Buffalo and was received on the 3d ; the $9,000 was re-

ceived on the 3d—no, it was paid here ; the $9,000 was

received on the 3d of August, if I remember right,

and the $7,000 was received along about the 10th or

12th.

Q. Of August"? A. Of August.

Q. 1901? A. 1901.

Q. After that dispatch was received what did you

and Mr. Lawlor do?

A, Mr. Lawlor went back East to Shenandoah,

Pennsylvania, and I remained herein Boise. Mr.

Fulton went to Denver.

Q. When did you next hear from Mr. Ferguson in

reply to these matters—in respect to these matters'?

A. On the 18th, I believe it was, of June, or of

July, 1901, I got a dispatch from Mr. Lawlor re-

questing me to meet Mr. Ferguson at the Iroquois

Hotel in Buffalo, New York.

Q. Have you that dispatch? (Handing witness

paper.) A. Yes, sir.

Q. Is that it which you hold in your hand there ?
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(Deposition of J. C Blood.)

By Mr. HAGA.—We offer this in evidence as

Plaintiff's Exhibit No. 2.

(Same is so marked.)

By Mr. PUCKETT.—Defendant objects to the in-

troduction of this dispatch for the reasons that it is

incompetent, irrelevant and immaterial; and that it

is not shown that the dispatch was ever sent by the

party whom it is claimed sent it and that the jDarty's

name is not signed thereto.

Q. For whom was Mr. Lawlor acting in this mat-

ter?

A. He was acting as attorney in fact for Mr. P.

J. Ferguson.

By Mr. PUCKETT.—We object to the question

and move that the same be stricken out, for the rea-

son that it is a mere assertion and a self-asserting

declaration of the witness, and that there is no evi-

dence here showing or even tending to show that Mr.

Lawlor was ever authorized to act as the agent for

the defendant.

Q. Had Mr. Ferguson ever communicated with

you or informed you that Mr. Lawlor was acting for

him or represented him ?

A. He told me that he was clothed with full power

to transact all business for liim in this matter, and
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(Deposition of J. C. Blood.)

that lie further would probably do all the corres-

pondence.

Q. After jow received the telegram of July 18,

1901, when did you next hear from Mr. Ferguson or

Mr. Lawler in regard to these matters? (Handing

witness paper.)

A. I received that dispatch on the 18th and was

lying sick. I telegraphed him back and asked if it

was absolutely necessary, or something to that effect,

for me to go to Buffalo and meet Mr. Ferguson on

this date, I got a dispatch, I think, on the 20th, say-

ing, "Meet Mr. Ferguson in Buffalo as requested."

Q. Have you that dispatch of July 20th'?

A. Yes, this is the dis^Datch.

Q. The paper you hold in your hand is the dis-

patch of July 20th? A. Yes, sir.

By Mr. HAGA.—This dispatch is offered iu evi-

dence as Plaintiff's Exhibit No. 3.

(Same is so marked.)

By Mr. PUCKETT.—Objected to by the defend-

ant upon the grounds and for the reasons that the

same is incompetent, irrelevant and immaterial ; that

there is no evidence here showing or even tending to

show that the dispatch was ever sent by the party

whose name is claimed to be signed thereto ; and that
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(Deposition of J, C. Blood.)

it is not the signature of Mr. Lawlor; that there is

no evidence tending to show that Mr. Lawlor had

authority to act for Mr. Ferguson or act in any other

capacity herein.

Q. After receiving the dispatch of July 20th what

did you do?

A. I went right on to BuJBfalo to meet him accord-

ing to this dispatch, and I arrived in Buffalo the

evening of July 25th. I met Mr. Ferguson. He

came into the Iroquois Hotel at about ten o 'clock that

evening.

Q. Who was with him? A. He was alone.

Q. Mr. Ferguson?

A. Yes, Mr. Ferguson was alone; and we talked

over the proposition for some time, and he went down

to another hotel and went to bed along about mid-

night, imderstanding that we were to meet the next

morning and talk the mater over. Early in the morn-

ing, as he wanted to hurry up and leave for Phila-

delphia, or for Shenandoah, I forget which—any-

way, the next morning he and Mr. Lawlor came up to

my room in the Iroquois Hotel, and we sat down and

talked the whole proposition over; and he says, "Mr.

Blood, I cannot quite comply with the terms of

that agreement which I made in that dispatch of

June 26th, whereby I was to pay $17,000 down and

the balance in four months, and," he says, ''Now I
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(Deposition of J. C Blood.)

find my business is such that I will have to string

those payments out," to which I demurred; and also,

according to a letter which I received from Mr. Ful-

ton, he declined to change from this proposition ; and

we discussed this for quite a while. Finally he says

''Mr. Blood, I will write out what I will do in this

matter." He wrote down this—we will string these

pajrments out ; that I agree on or before the signing

of this agreement that I will pay you $17,000—there

was $1,000 already paid; $9,000 in 20 days, $7,000

in 30 days
;
$10,000 in three months ; $7,000 in four

months; $3,000 in eight months and the balance of

$13,000 on the 15th of August, 1902, making $13,000

for this last payment. Stipulated that the last pay-

ment should be made on the 15th of August, 1902.

"Well," I says, "that is not according to your agree-

ment, Mr. Ferguson, but if you are bound to have

it your way I will submit" ; and he says, "I have got

to string them out that way so as to meet these pay-

ments, and I will willingly do business on that basis"

;

I says, "Very well, we will accept that proposition."

Then he says, "Very well, I have got to hurry and

get away on this next train," and he says, "you and

Mr. Lawlor go at it and draw up this agreement,

and here are the terms of it,
'

' and he drew up a great

many other things that he wanted inserted in the
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(Deposition of J. C. Blood.)

agreement. He says, "You people are competent to

draw up this agreement. Have Mr. Blood sign it

and acknowledge it and forward it to me at my home

in Shenandoah, Pennsylvania,, and I will sign it and

acknowledge it there. Mr. Lawlor went at it and

wrote up this agreement; and after it was written

we read it all over; he handed me the copy and he

read the original, and that was as we had talked it.

"And now," he says, "We will have it signed and

acknowledged and I will forward it on to Ferguson. '

'

We crossed the street from the Iroquois Hotel and

went into a notary's office, and there I signed it and

acknowledged it. He handed me the copy and said

he would seal the other up and forward it to Mr.

Ferguson. The $9,000 and the $7,000 Mr. Lawlor

carried the checks and paid them over to me accord-

ing to our talk in regard to the matter. We had the

titles all perfected before this was paid over. Mr.

Lawlor and I went to Idaho City and went over the

records, and where we had to provide the quitclaims

from people who had acquired the property years

ago, I made those parties go at it and get quitclaims

for all of them, and perfected the titles to the per-

fect satisfaction of Mr. Lawlor, who was acting for

Mr. Ferguson. Then he paid this money over ac-
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cording to agreement ; and I went aliead to build tlie

dredge according to agreement.

Q. You and Mr. Lawlor came back from Buffalo

back to Idaho %

A. Well, we met in Chicago. He went around

through Canada.

Q. The money or the checks amounting to $16,000

were paid to you here by Mr. Lawlor?

A. Yes, sir, paid to me here.

Q. By whom were the checks signed, if you know %

A. They were signed by P. J. Ferguson.

Q. In your original negotiations with Mr. Fer-

guson what were the terms as to pa3Tiients'?

A. The first negotiations'?

Q. Yes.

A. The first negotiations he was to pay $17,000

down and the balance in four months.

Q. Well, that is according to the telegram?

A. Yes.

Q. Your proposition before the telegram; what

were the terms of that %

A. The first proposition to us, and as we under-

stood it, was that he was to pay all cash for the prop-

erty ; then the dispatch came after that. There ,was

the first agreement; then this dispatch came with

his proposition to make the payments $17,000 down
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and the balance in four months, and that was not ac-

cepted or anything of the kind; then came the call

to Buffalo and there we entered into this written

agreement.

Q. Have you the original agreement, Mr, Blood,

that was signed by you at Buffalo and forwarded to

Mr. Ferguson to be signed by him?

A. I have not the original agreement, no, sir.

Q. Where is the original agreement, if you know ?

A. It certainly must be in the hands of Mr. Fer-

guson.

Q. Have you seen it since you signed it ?

A. No, sir.
'

Q. Or since Mr. Lawlor sealed it up and sent if?

A. No, sir.

Mr. HAGA.—I wish to introduce this paper as

Plaintiff's Exhibit No. 4.

(Same is so marked.)

By Mr. HAGA.—Let the record show that the de-

fendant has not produced the papers requested by

plaintiff's in their Exliibit No. 4.

By Mr. PUCKETT.—Let the record further show

that counsel for defendant exhibited to counsel for

plaintiff a telegram dated on the 6th day of Febru-

ary, from M. J. Lawlor, stating that the papers re-
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quested were mailed that evening, and that counsel

for defendant informed counsel for plaintiff that

if he would continue this hearing for a day or two,

or until the papers were received, that they would

be exhibited to him.

Q. You may examine this instrument and stat^

what it is Mr. Blood. (Handing witness paper.)

A. This is a copy of the agreement made between

P. J. Ferguson and J. C. Blood and F. C. Fulton.

Q. When? A. On the 26th day of July, 1901.

Q. Where?

A. At the Iroquois Hotel, Buffalo, New York

Q. Is that a copy of the agreement?

A. Yes, it is a copy of the agreement.

Q. Is that a copy of the agreement that you have

testified to as being written out by Mr. Lawlor at Mr.

Ferguson's request, at Buffalo, New York, on July

26th, 1901, the original of which you signed and

acknowledged and handed to Mr. Lawlor, who stated

that he would forward the same to Mr. Ferguson

to be signed and acknowledged by him?

A. Yes, sir that is the copy.

By Mr. HAGA.—This agreement we offer in evi-

dence at Plaintiff's Exhibit No. 5.

(Same is so marked.)
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By Mr. PUCKETT.—Objected to by counsel for

the defendant upon tlie grounds and for the reasons

that the same is incompetent, irrelevant and imma-

terial ; that the same is not signed by any of the par-

ties named in the bod}^ of the agreement as the iDar-

ties thereto; that there is no evidence here showing

or even tending to show that the original, if any, was

ever signed by the defendant or anyone for or on

his behalf, or that said agreement, of which this pur-

ports to be a copy, was ever entered into by and be-

tween the parties hereto, or either or any of them;

and there is no evidence showing or even tending

to show that the minds of the contracting parties

ever met or that the terms of said alleged agreement

were ever agreed ui)on by and between them; and

there is nothing to show that said exhibit is a copy

of the alleged agreement sued on herein.

Q. Who made this copy to which you have testi-

fied? A. Mr. Lawlor wrote it out.

Q. It is in his handwriting? A. Yes, sir.

Q. Did he write the original also?

A. Yes, sir.

Q. Did you compare the copy with the original?

A. I took the coj^y while he read the original to

see that they corresponded.

Q. Did they correspond?

A. Corresponded exactly.
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Q. After you compared it you signed the origi-

nal? A. I signed the original, yes, sir.

Q. And after the original had been signed you

came back to Idaho, and Mr. Lawlor came with you ?

A. Yes, sir.

Q. And the payment of the $9,000 and the $7,000

that you testified about were made subsequent to the

signing of the original agreement?

A. Yes, sir.

Q. What other payments have been made by Mr.

Ferguson since the signing of the original agree-

ment?

A. The next payment of $3,000 I think was made

about the date of the latter part of October, 1901.

Q. You say he made a payment of $3,000 in Octo-

ber?

A. No—he made a payment of $10,000. I think

the payment was made about the 1st of November.

Q. He paid $10,000 on the 1st of November, 1901 ?

A. Yes, sir.

Q. Is that the payment referred to in this con-

tract that was to be made three months from the

date thereof ? A. That was the payment.

Q. This contract further provides that he is to

pay $7,000 in five months from the date hereof—or at

a later date. I wiU ask you if that payment has

been made ?
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A. That was the payment—let's see ; $7,000 ? He

only paid $1,800 of that. I got that payment—part

of it— extended. He paid $1,000, I think it was

about the 1st of January, 1902, and there was $5,200

that he paid along in February—along about the 25th

or 28th of February, 1902. That was the Decem-

ber payment, . I got the extensions made on those

for him.

Q. Then that other pa^nnent of $7,000 has been

made? A. All been made, yes, sir.

Q. Under what contracts or agreements were

these payments of $17,000, $10,000 and $7,000 made?

A. It was made under this written agreement at

Buffalo, according to the terms of this agreement

of which Plaintiff's Exhibit No. 5 is a copy.

Q. It says here that you were to endeavor to se-

cure an extension of payments on that $7,000 pay-

ment. Did you get an extension on that?

A. I got an extension on $5,200 of it.

Q. And at the end of that extension the payment

was made? A. Yes, sir.

Q. This provides also that he was to pay $3,000

in 8 months from the date of your agreement. Was
that ever paid? A. That was paid.

Q. Under this agreement?

A. Under that agreement.
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Q. Was there any other agreement between you

and Mr. Ferguson in regard to these payments after

the signing of this agreement?

A, The agreement was that he was to pay the bal-

ance of $13,000 on the 15th of August, 1902.

Q. Yes, but was there any other agreement in re-

gard to these payments except the agreement at

Buffalo.

A. No agreement whatever. It was all in accord-

ance with this agreement.

Q. This contract also provides that the remainder

of $13,000 is to be paid on the 15th of August, 1902.

Has that been paid?

A. There has been $2,000 of that paid.

Q. How much is there due on that payment?

A. $11,000 in all.

Q. Has there any request been made of Mr. Fer-

guson for the balance of that pajTnent?

A. There has.

Q. Was it complied with? A. He has not.

Q. How much of that }tayment are you entitled

to?

A. I am entitled to one-half of the principal,

$5,500.

Q. Who is entitled to the other half?

A. The other half belongs to Fulton, S. C. Ful-

ton.
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Q. This contract further provides that out of the

first payment a dredge plant shall be purchased of

the jSIorris pattern. I will ask you if that was done %

A. That was done.

Q. Of that pattern? A. Of that pattern.

Q. It provides further that a boat for that dredge

30 feet wide and 75 feet long shall be constructed

and placed on the property. Was that done?

A. That was done.

Q. Did you do it?

A. Yes, sir, I superintended the work—put il in.

Q. It provides also that a force pump having a

nozzle pressure of 100 pounds to the square inch shaU

be provided for the dredge. Was that done ?

A. Yes, it was done; only a much stronger one

than is mentioned there.

Q. Then the pump was stronger than the one the

contract provided for?

A. Yes, sir, it was three times stronger.

Q. It also provides for a boiler of 75 horse-power

And one engine of 70 horse-power, with aU the neces-

sary connection, shaU be placed on that boat. Was
that done?

A. That was aU put in. We put in two boilers

in place of one.

Q. What was the horse-power?
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A. We increased the liorse-power above the re-

quirements there five horse ; we put in 80 horse-power

instead of 75 horse power. One I believe was 35

horse-power and the other 45 horse-power, as two

boilers were better than one, giving more fire surface

and were more economical.

Q. Were there any objections to that?

A. No objections.

Q. Were the shaftings, pulleys, belts, derricks,

bead boxes, double sluice-boxes and the rippling and

other auxiliaries, tools, etc., necessary for a first-

-lass dredging plant of that kind, acquired and put

on there ?

A. Yes, sir, everything put in first-class shape as

required.

Q. According to the contract?

A. According to the contract.

Q. You refer also in this contract to the acquiring

of 500 acres of land lying west of the Lippincotte

property. I will ask you if that property was ac-

quired? A. Yes, sir,

Q. It was acquired? A. Yes.

Q. Who acquired it and how ?

A. It was located in the name of Mr. Ferguson,

Mr. Lawlor and members of their families princi-

pally, and one or two, I think, other parties; but I



72 P. J. Ferguson vs.

(Deposition of J. C. Blood.)

think it was nearly all located in the names of those

people.

Q. Who made the locations?

A. Our company; the Gold Fork Mining and

Milling Company paid the expenses of the locations.

Q. Did you ever organize a company?

A. Never organized.

Q. Then this company you refer to was an un-

incorporated company ?

A. An unincorporated company.

Q. Consisting of j^ourself, Ferguson and Fulton?

A. Yes, sir.

Q. Was that the title under which you did busi-

ness?

A. Yes, sir. We called it the Gold Fork Mining

and Milling Company.

Q. Then the locating of this groimd was done at

the joint expense of Ferguson, Fulton and j^ourself ?

A. Yes, sir.

Q, Was the annual assessment work done on the

property from year to year?

A. Yes, sir, for that year.

Q. For that year? A. For that year.

Q. Was it done the following j^ear?

A. It was not done the following year.

Q. Why?
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A. For the reason that they never assigned it over

to any one and they neglected to do the work them-

selves.

Q. Did the company have funds with which to do

the work?

A, Yes, sir, had funds enough to have done that

work; and the understanding was that the company

should own it, but it was never transferred over.

Q. Ferguson and Lawlor refused to transfer it

over. A. Yes, Never transferred it over.

Q. This contract also referred to a placer prop-

erty of about 1,500 acres, located on Kanley creek,

owned by the Gold Sand Mining and Milling Com-

pany. I will ask you if that was ever acquired by

yourself, Ferguson and Fulton?

A. No, sir, it never was.

Q. Why?

A. Mr. Ferguson stated when he came up and

looked all over the ground that he thought they had

ground enough already; he didn't care to invest any

more then we had already acquired there.

Q, He thought the ground he had acquired was

sufficient ?

A. Yes, sir, for all the develoi^ment work we

would want to do.

Q. You offered to transfer this placer ground to

him?
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A. Yes, sir. I gave him the price at which he

could buy it—well, I did not give him the price; I

told him it was available and that if he wanted to

buy it he could have it.

Q. This contract also provides for a sinking fund

of $1,000 to be created to pay the expenses of oper-

ation on a plant that shall be self sustaining. 1 will

ask you if that was created? A. Yes, sir.

Q. How much of that did you and Fulton pay in ?

A. Five hundred dollars.

Q. Ferguson paid in $500?

A. Ferguson paid in $500.

Q. It provides also that the company is to be in-

corporated to operate this ground at a certain capi-

talization, etc. Was that ever incorporated ?

A. No, sir.

Q. State why?

A. Mr. Ferguson put it off from time to time and

from time to tune, and said we could get along all

right for the present until such time as he could at-

tend to it; and it ran along from time to time and

never was accomplished.

Q. You were ready and willing?

A. Ready and willing, yes, sir. He asked for a

copy of the incorporation mining laws of Colorado

and the Dakotas, and I wired him back and turned
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the matter over to Mr. Fulton to send the copies,

which he did. Mr. Fulton sent the copies and I wired

him back that Mr. Fulton would send the copies and

some things pertaining to the matter in regard to

the laws.

Q. I will ask you if the mining claims described in

this contract, Plaintiff's Exhibit No. 5, were ac-

quired ? A. They were acquired.

Q. By yourself under that agreement?

A. Yes, sir.

Q. For the purpose of turning it over under the

contract? A. Yes, sir.

Q. The deeds were taken in whose name ?

A. The deeds for all these lands were taken in the

name of J. C. Blood and S. C. Fulton—Blood & Ful-

ton.

Q. You may examine that dispatch and state what

that is. (Handing witness paper.)

A. That is a dispatch in regard to that $1,000 pay-

ment that is to be made on the 28th of October, 1901,

and this was to notify me that that money was to

be sent.

Q. What $1,000 was that.

A. This was $10,000.

Q. That refers to the $10,000 payment then?
A. Yes. That was due on the 26th of October,

1901.
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By Mr. HAGA.—This telegram is offered in evi-

dence as Plaintiff's Exliibit No. 6.

(Same is so marked.)

By Mr. PUCKETT.—Coimsel for defendant ob-

jects to it on the grounds and for the reasons that

the same is incompetent, irrelevant and immaterial;

there is no evidence here showing or tending to show

that the party whose name appears on the telegram

as the sender ever sent the same.

Q. I will ask you if that check was ever received

by you ? A. Yes, sir.

Q. About when?

A. It was received on the 1st day of November, if

I remember right, 1901.

Q. What is the amount of the check?

A. It was in two checks, $5,000 each.

Q. Whose name was signed to the check ?

A. P. J. Ferguson.

Q. That was in payment of the $10,000 due under

the contract between yourself and Ferguson on Octo-

ber 26th? A. Yes, sir.

Q. You may examine this paper and state what

it is. (Handing witness paper.) What is it?

A. That is a letter I received from Mr. Lawlor

in regard to getting an extension made on the $10,000

that was coming due. I received it along about the
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25th or 26tli of October, 1902, and he wished me to

extend or get the time extended for Mr. Ferguson

on this matter. It was at the request of Mr. Fergu-

son.

Q. I will ask you if that has reference to the

$10,000 payment or the $7,000 payment that would

become due on Decmber 26th ?

A. I think it was in regard to—well, I am not

positive whether it was in regard to both payments

or not, but my unpression is it was the pajnuent of

$10,000.

Q. Examine the date of this letter and see.

(Hands witness paper.)

A. This I think was in regard to the—in regard

to the payment of the 10th if it was met—that I was

to get an extension on the $7,000.

Q. He had already made the $10,000 payment

when he wrote that letter?

A. I think he had. I should say he had made

that payment or it was about the time.

Q. Was not the $10,000 payment made about the

1st of November ?

A. Yes, the $10,000 was made on the first—I re-

ceived it here on the 1st of November.

Q. And this letter is dated on the 20th of Novem-

ber % A. Yes.
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Q. Then it must have been subsequent to that ?

A. Yes, that is right. The letter is in regard to

the payment of December 26th—that is, the $7,000

payment. I was a little mixed on that.

By Mr. HAGA.—This letter, consisting of three

pages, is offered in evidence as Plaintiff's Exhibit

No. 7.

(Same is so marked.)

By Mr. PUCKETT.—Objected to by counsel for

defendant on the grounds and for the reasons that

it is incompetent, irrelevant and immaterial ; and for

the further reason that there is no evidence showing

or tending to show that the alleged writer of said

exhibit had any authority to act for or on behalf of

the defendant or bind him in any way, or that he ever

wrote said letter, or that the signature attached there-

to is the signature of the alleged writer.

Q. I will ask you now if you succeeded in getting

any extension on that $7,000 payment coming due on

December 26th. A. I did.

Q. At the end of such extension was the payment

made?

A. The pajTnent was made. By his sending

$1,800 I got an extension from the 26th of December

to the 26th of February ; and he paid the $5,200, the

balance of this payment, the 28th of February, 1902.
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Q. The first $1,800 he paid in December'?

A. Yes, I received it about the 1st of January,

1902.

Q. How were those payments made?

A. They were made by check.

Q. Cheeks forwarded to you here?

A. Checks forwarded to you me. They were Mr.

P. J. Ferguson's personal checks signed by him and

forwarded to me.

Q. Both pa}Tnents of $1,800 and $5,200 were

made that same way? A. Yes, sir.

Q. Was that as long an extension as you could se-

cure from Mr. Lippincott & Co. ?

A. Which?

Q. Was that as long an extension, to February

26, as you could secure?

A. Yes.

Q. Was the $3,000 payment made at the time it

became due or not ? A. It was.

Q. You mean it was made on the date fixed in the

contract, or was there any extension given on that?

A. It was made about the date, or some two days

after.

Q. How was that made?

A. That was made by a check forwarded to—

T
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ain't sure whether that was a check or draft—for-

warded to me in Denver.

Q. That was made in the spring of 1902 ?

A. 1902.

Q. Did Mr. Lawlor come out here in the spring

of 1902?

A. Mr. Lawlor came out I think in May, 1902

—

no, I believe—it is possible he came out about the first

of May, 1902.

Q. Had you made any effort to get Mr. Ferguson

to come out that spring "?

A. I had made arrangements for him to come out

in the, spring of 1902.

Q. You may examine this instrument or this

paper and state what it is. (Handing witness

paper.)

A. That was a telegram from Mr. Ferguson in-

forming me he couldn 't come right at that time ; and

Mr. Lawlor came clothed with full authority to do

business for him.

Q. How did Mr. Ferguson come to send that tele-

gram?

A. In answer to a request that he come on and see

the property and accept the dredge and hold a meet-

ing with a view to incorporating and all—prelimi-

nary work.
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Q. Did you say it was in response to a telegram of

yours % A. Yes.

Q, I will ask you if Mr. Lawlor came as stated in

this telegram?

A, Yes, he came on according to that telegram.

Q. And represented Mr. Ferguson as far as you

knew % A. Yes.

Q. Stayed here all that summer? A. Yes, sir.

Q. Was he up and around where the work was

being done?

A. He was personally present all the time—from

point to point on the dredge and on the ground; he

was taking Mr. Ferguson's part and looking after

his interest and all.

Q. You received this telegram personally while

you were in Denver ? A. Personally myself.

By Mr. HAGA.—We offer this telegram in evi-

dence as Plaintiff's Exhibit No. 8.

(Same is so marked.)

By Mr. PUCKETT.—Objected to by the defend-

ant on the grounds and for the reasons that the same

is incompetent, irrelevant and immaterial; it does

not tend to prove or disprove any issue in this case

;

that there is no evidence showing or tending to show

that said exhibit was signed or ever sent by the de-

fendant or by or under his authority.
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Q. You may examine this paper and state what

it is. V Handing witness paper.)

A. That was a letter received from Mr. Ferguson

in Denver—I was ia Denver then.

Q. Is that Mr. Ferguson's signature?

A. Yes. sii-.

Q. You are familiar with it?

A. Perfectly familiar with it

Q. Y«:»u have seen it on the checks, etc ?

A. Yes. on the checks and on his c-orrespondence.

By Air. HAGA.—TTe offer this letter in evidence

as Plaiiirin's Exliibii Xo. 9.

(Same is so marked.)

By Mr. PUCKETT—Objected to by defendant on

the grounds and for the reasons that the same is in-

competent, irrelevant and immaterial: that it does

not tend to prove any issue involved in this ease- .

0. You may examine this paper and state what

it is. (Handing witness paper.)

A. This is a letter I rec-eived from Mr. P. J. Fer-

gus<:»n on January 30th. 1902. It was principally

in regard to getting an extension of three thousand

doUars on the S5.200 payment.

Q. AVhat payment was that?

A. That was a i)ayment that was to be made to
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meet a paTmoit Blood ^ Faltoa iras to make to Lip-

pineotte Jt CampanT.

Q. Was tJiat a pait of Uie i^T.OOO payment f

A. Tliatinslhebalaiieeoftiie^sOOOpavmeiit.

Q. ThB letter is in regard to o^^er i^.r^^^ ^r'-^

is it Dot?

A. Yes. tibere are other mattei^ -^ng to it

Q. Is that Mr. Fergnsons signature?

A. Tliat is Mr. Feigiison's signature.

Q. Is tile postseript in Mr. Fergoson'^ handwrit-

ing? A. Yes, sir. his handwritii^.

Q. And his signatiireattadied to it?

A. His signature attadied to it

By Mr. HAGA.—^This Mter is oififared in evidence

as Plaintiff's Exhibit Xo. 10.

(Same is so maifc^)

By Mr. PrCKETT.—Objeeted to by eonnsel for

defendant as beo^ ineompetent, irrdevant and im-

material and as not tending to jkioTe any ^sne in-

volved in this ease.

Q. Yon may examine that paper and state what

it is. (Handing witness paper.)

A. 13iat is an affidavit of tiie fillii^ of proof or

representative wo:*: for tbese placer lands for 13ie

vearl902.
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Q. Proof of annual labor or assessment work'?

A. Assessment work on tMs property.

By Mr. HAGA.—We offer this paper in evidence

as Plaintiff's Exhibit 11.

(Same is so marked.)

By Mr. PUCKETT.—Objected to as being incom-

petent, irrelevant, and immaterial and not tending

to prove any issue involved in this case.

Q. You may examine this paper and state what

it is. (Handing witness paper.)

A. This paper is the affidavit of the filing of proof

of representative work for the year, 1903.

Q. On what?

A. On part of these placer lands that Mr. Lawlor,

Ferguson and Fulton had neglected filing on.

By Mr. HAGA.—We offer in evidence this paper

as Plaintiff's Exhibit No. 12.

(Same is so marked.)

By Mr. PUCKETT.—Objected to as being incom-

petent, irrelevant and immaterial, and not tending

to iDrove any issue in this case.

Q. Had you operated the dredge during the sea-

son of 1903, personally?

A. In the spring for about two weeks.

Q. Who operated it after ^hat ?
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A. There was no one operated it the balance of

1903.

Q. Who was up there and had charge the balance

of the season?

A. I was there, but there was nothing done.

Q. Who else was there?

A. Mr. Fulton and Mr. Lawlor.

Q. Who was Mr. Lawlor representing?

A. He was representing Mr. Ferguson.

Q. Who made the affidavit for the year 1903 of

annual assessment work on this ground ?

A. Mr. Lawlor made part of it, and he omitted

a nmnber of claims and I sent uj) to Idaho City to

the recorder's office to get a list of this property

that the work had been filed upon—the representa-

tive work; and in getting the return from the re-

corder I found that he had neglected to put in some

five or six claims that the work had been done on

for this year.

Q. That is, for the year 1903?

A. Yes, sir, 1903.

Q. And you made this affidavit, which is marked

Plaintiff's Exhibit No. 12 to correct

—

A. To correct his.

Q. To correct errors and to cover all the ground?

A. Yes, sir, cover all the ground.
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Q. You may examine that instrument and state

what it is. (Hands witness paper.)

A. This is a mining deed from Mr. Lippincotte

and his partner—one of his partners, Mr. Blanken-

ship—Lippincotte and others to Blood & Fulton.

Q. Is that part of the jDroperty described in the

contract between yourself and Ferguson ?

A. That is part of the property, yes, sir.

By Mr. HAGA.—This deed, with the endorsements

thereon, we offer in evidence as Plaintiff's Exhibit

No. 13.

(Same is so marked.)

By Mr. PUCKETT.—Objected to for the reason

that the same is incompetent, irrelevant and imma-

terial and not tending to prove any issue involved

in this case.

Q. You may examine this paper and state what

it is. (Handing witness paper.)

A. This is a mining deed from Mattie B. McGlenn

to Blood and Fulton for properties which we brought

of him which went into this deal.

Q. Does that cover property embraced in the con-

tract between yourself and Mr. Ferguson?

A. That is embraced in our propery.

By Mr. HAGA.—We offer this deed in evidence

as Plaintiff's Exhibit No. 14.



J. C. Blood. 87

(Deposition of J. C. Blood.)

(Same is so marked.)

By Mr. PUCKETT.—Objected to for the reasons

above stated.

<^. You may examine this instrmnent (handing

witness paper) and state what it is.

A. This is a mining deed for 40 acres of land

bought from Mr. Strover and Swigler by J. C. Blood

and Mr. S. C. Fulton.

Q. Does that cover property embraced in your

contract with Mr. Ferguson ? A. Yes, sir.

By Mr. HAGA.—We offer this in evidence as

Plaintiff's Exhibit No. 15.

(Same is so marked.)

By Mr. PUCKETT.—Counsel for defendant ob-

jects to the introduction for the reasons above stated.

Q. You may examine this instrument and state

what it is. (Hands witness paper.)

A. This is a mining deed from the Cole boys and

the old gentleman to 40 acres of placer lands which

were bought by Blood and Fulton.

Q. Is that property embraced in your contract

with Ferguson? A. Yes, sir.

By Mr. HAGA.—We offer this deed in evidence as

Plaintiff's Exhibit No. 16.
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(Same is so marked.)

By Mr. PUCKETT.—Objected to by the defend-

ant for the reasons stated above.

Q. You may examine this instrmnent and state

what it is. (Hands witness paper.)

A. That is a mining deed of transfer from D. C.

Stoop and others to J. C. Blood and S. C. Fulton.

Q. Does that cover property embraced in your

contract with Mr. Ferguson?

A. Yes, sir.

By Mr. HAGA.—^We offer this deed in evidence

as Plaintiff's Exhibit No. 17.

(Same is so marked.)

By Mr. PUCKETT.—Objected to by defendant

for the foregoing reasons. It may be understood

that the same objection applies to all these introduc-

tions.

By Mr. HAGA.—Yes, sir.

Q. (Handing witness paper.) Examine that in-

strmnent and state what it is.

A. That is a mining deed from Mr. F. Rowhouse

to Blood and Fulton.

Q. It covers property embraced in your contract

with Ferguson % A. Yes, sir.
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By Mr. HAGA.—We offer it in evidence as Plain-

tiff's ExMbit No. 18.

(Same is so marked.)

By Mr. PUCKETT.—Objected to by defendant

for the reasons as stated above.

Q. You may examine this instrument and state

what it is. (Hands witness paper.)

A. That is a location notice made for filing on a

claim on Cold Creek.

Q. The location is made by whom?

A. By J. C. Blood and others.

Q. Does this cover property embraced in your

contract with Ferguson? A. Yes, sir.

By Mr. HAGA.—We offer this in evidence as

Plaintiff's Exhibit No. 19.

(Same is so marked.)

By Mr. PUCKETT.—Same objection as above.

Q. Is the M. J. Lawlor who has witnessed sev-

eral of these deeds the M. J. Lawlor whom you have

testified about as represnting Mr. Ferguson I

A. Yes, sir.

Q. Is the property described in your complaint

in this action the same property as that described in

your contract with Mr. Ferguson %

A. Yes, sir.
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Q. Under your contract with Mr. Ferguson how

much money has Mr. Ferguson paid to you ?

A. Personally ?

Q. Well, altogether?

A. He has paid $39,000.

Q. How much of that goes to you personally?

A. Fifty per cent of that is to go to me.

Q. This money, or the most of it, was paid out

by yourself and Fulton for property you had options

on?

A. For property and putting in the dredge, yes,

sir.

Q. How much was Mr. Ferguson to pay for the

half interest in the property?

A. Fifty thousand dollars.

Q. How much is due on that $50,000 ?

A. There is $11,000 unpaid.

Q. Has he paid any interest on that ?

A. He has paid no interest.

Q. How much do you claim is due jou from Mr.

Ferguson ?

A. I claim there is $5,500 with interest due me

since the 15th of August, 1902—that is, my personal

interest.

Q. Why did not Mr. Fulton join you in this action

as plaintiff?
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A. He simply went over with Mr. Lawlor and Mr.

Ferguson and joined with them for the purpose seem-

ingly of controlling the property.

At this time the witness was excused and the hear-

ing took an adjournment until 2 o'clock P. M.

At two 'clock P. M., the hearing was resumed as

follows

:

J. C. BLOOD, being recalled for further direct ex-

amination, testified as follows:

(By Mr. HAGA.)

Q. I noticed in Plaintiff's Exhibit No. 7, being

the letter from Mr. Lawlor to yourself, on Novem-

ber 20th, 1901, that he calls your attention to an

agreement entered into at Buffalo between you and

Mr. Ferguson, and refers you to page three of the

agreement. This is in regard to the extension of time

on the December payment. Is that the agreement that

you have testified to ?

A. That is in reference to that agreement.

Q. That is in reference to the agreement of which

Exhibit No. 5 is a copy ? A. Yes, sir.

Q. And page 3 of the agreement he referred to

is the same as page 3 of this Exhibit No. 5?

A. The same.

Q. Have you made any contract or agreement

with Mr. Ferguson extending the time of the last

payment? A. The $13,000?
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Q. Yes. A. No, no agreement, no.

Q. No agreement extending that time?

A. No agreement extending that time.

Q. Has Mr. Ferguson been out to examine the

property himself? A. Yes, sir.

Q. About what time ?

A. I think he came on along about the 20th, as

near as I remember, of July, 1902.

Q. That was about a year after you made that

agreement in Buffalo ? A. Yes, sir.

Q. Did he go up to the property at that time ?

A. It was about a year. The agreement was

made on the 26th of July, and, if I remember right,

it was some place along about the 20th of July the

following year.

Q. He was up at the property at that time ?

A. Up at the property, yes. Went all over it.

Q. You were there? A. Yes.

Q. You saw him several times?

A. Oh, I saw him, certainly ; he was there for sev-

eral days.

Q. Did he say anything at that time about not

having signed the agreement? A. No, sir.

Q. Did he ever at any time intimate that he had

not signed it? A. Never at any time.

Q. Did Mr. Lawlor?
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A. No, nor Mr. Lawlor.

Q. Are you ready and willing to deed to Mr. Fer-

guson his one-half interest in that property so far

as you are individually concerned'?

A. I am, indeed; ready any day.

Q. As soon as he makes this last payment?

A. Yes, sir, according to agreement.

Q. Has he ever demanded a deed from you?

A. Never demanded a deed.
4

Cross-examination.

(By Mr. PUCKETT.)

Q. I notice that Exhibit "A" attached to your

complaint has the signature of Mr. Fulton and Mr.

Ferguson to it. Of what agreement is that a copy?

A. Exhibit '*A"? Was that the original copy?

Q. Well, that is what I am asking you; I don't

know.

A. That is, in regard to those claims?

Q. No; I want to know from what agreement is

that a copy?

A. That is a copy of the agreement made in

Buffalo.

Q. Which one of the agreements?

A. The agreement which we made a copy of?

Q. Was that copied from Exhibit No. 5 ?

A. That was the copy of the original agreement.
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Q. Did you ever see that agreement after Mr.

Ferguson signed it? A. I never did.

Q. How do you know that was a copy of it then ?

A. The copy was given to me according to our

agreement in Buffalo that the original should be

signed and acknowledged by J. C. Blood for Blood

and Fulton.

Q. That was the copy that was given you in

Buffalo? A. Yes, sir.

Q. That has not got Ferguson's signature to it?

A. No.

Q. Well, from what was this agreement copied ?

A. This agreement was copied from the original.

Q. How do you know Mr. Ferguson ever signed

the original?

A. Well, we would naturally take it for granted

that he did.

Q. Do 3^ou know whether or not he did?

A. I knew he said, and also Mr. Lawlor said, that

he had signed it.

Q. Did 3^ou see him sign it?

A. I did not see him sign it.

Q. Did you ever see the agreement with his sig-

nature to it? A. I never did.

Q. You don't know as a matter of fact that he

ever did sign it?
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A. No, I don't know anything more than was told

me by Mr. Ferguson and Mr. Lawlor.

Q. Then, this Exhibit ''A" that is attached to

this complaint is not an exact copy of Exhibit No. 5

that you have introduced here"?

A. That is exactly from the copy of the original.

Q. Now, did P. J. Ferguson, J. C. Blood and S.

C. Fulton sign that?

A. It was the same as the original ; that is a copy

of the original.

Q. You said you didn't know whether he ever

signed it or not, of your own knowledge *?

A. This was signed by J. C. Blood. According to

our arrangement there it was signed and acknowl-

edged by J. C. Blood and forwarded to him, and Mr.

Blood was given a copy.

Q. How do you know that is a copy?

A. I know it is a copy from the original agree-

ment—which was acted upon.

Q. The original agreement had those three names

signed to it?

A. Yes. J. C. Blood, S. C. Fulton by J. C. Blood,

attorney in fact. I had a power of attorney from

Mr. Fulton to sign his name.

Q. Is this agreement signed that way?
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A. It is supposed to be in the regular form

—

Q. I am not asking j^ou about any supposition.

A. As near as I can remember those are the facts.

I signed this agrement at the notary's offce, J, C.

Blood, S. C. Fulton.

Q. You didn't sign it then as attorney in fact?

A. I signed it—well, I don't know whether I did

or not, but I had the power of attorney from Mr.

Fulton, which I showed to Mr. Lawlor, I signed

J. C. Blood and S. C. Fulton.

Q. You didn't sign P. J. Ferguson, did youj

A. I did not.

Q. How do you know this is a copy of the agree-

ment with P. J. Ferguson?

A. I don't know anything about this paper; I

know

—

Q. As a matter of fact you don't know whether

Exhibit "A," attached to your complaint, is an ex-

act copy of the original or not?

A. I don't Iviiow that that complaint is; no, sir.

I am not supposed to, for originals remained in the

hands of Mr. Ferguson.

Q. So you don't know whether this is a copy of

the original or not ?

A. The copy is the facsimile of the original.

Q. You don't know whether the original had Fer-

guson's name signed to it or not?



J. C. Blood. 97

(Deposition of J. C. Blood.)

A. No, sir, no more than they stated he had signed

it ; that is all I know ; and acting upon it I

—

Q. Well, that is a legal conclusion, Mr. Blood, as

to whether that is a fact or not. Then somebody has

signed P. J. Ferguson's name to this copy, and you

don't- know whether P. J. Ferguson ever signed, the

original or not?

A. Well, that is the supposition; according to

our

—

Q. I am asking you whether or not you know

that he did.

A. Nothing more than his statement.

Q. You don't know whether he ever signed it or

not?

A. Nothing more than his statement, and Mr. Law-

lor's, that he did sign the agreement.

Q. As far as your knowledge goes to this day you

don't know whether P. J. Ferguson ever signed that

agreement ?

A. I don't know any more than Ms statement af-

terwards, and that of Mr. Lawlor.

Q. This signature here then to this copy, the name

P. J. Ferguson, that was simply added to the copy?

A. Mr. Ferguson did not sign any copy; it was

simply a copy of the original, and it corresponded,

and Mr. Lawlor handed me the copy and sent the
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other to Mr. Ferguson, according to the arrange-

ments.

Q. Ferguson's name was not signed to this copy?

A. No, sir. We didn't consider it necessary. It

was only the wording I had to have as reference in

order to live up to the agreement.

Q. Where did you get this agreement here from

which you made Exhibit "A," attached to your com-

plaint; where did you get that? From what agree-

ment did you copy that?

A. It was a copy ; that was from the copy of this

original agreement.

Q. Then, Exhibit "A," attached to your com-

plaint, is supposed to be a copy of Plaintiff's Ex-

hibit No. 5, which has been introduced here ?

A. Yes, sir.

Q. And that is all you had to copy Exhibit "A"
from ? t

A. That is a copy of the original and I am abid-

ing by the writings.

Q. And you assimied that Mr. Ferguson signed it,

so his name was added ? A. Yes.

Q. Did you ever deed to Mr. Ferguson any of

this ground mentioned in your complaint?

A. No, sir.

Q. Never tendered him a deed did you?

A. No, sir, never.
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Q. Did you ever convey to him any interest in

the dredge or other personal property on this

ground? A. No, sir.

Q. Ever tender to him any conveyance of any

kind? A. Never.

Q. As I understand you, Mr. Blood, Mr. Ferguson

has paid in all $39,000 ? A. Yes, sir.

Q. Leaving a balance due of $11,000?

A. Yes, sir.

Q. That $11,000 is a balance due on the last pay-

ment of $13,000 is it not? A. Yes, sir.

Q. So he paid then $2,000 of the last payment of

$13,000? A. Yes, sir.

Q. And as I understand you the agreement was

made, as shown by memorandum, on the 26th of July,

1901? A. That is right, sir.

Q. And the last and final payment was to be

made on the 15th day of August, 1902?

A. Yes, sir, that is right.

Q. Making the time between the first and last pay-

ment something over thirteen months?

A. Thirteen months, yes, sir, a little over.

Q. Was this dredge ever operated?

A. Yes, sir.

Q. Did it ever produce any gold ?

A. Very little.

Q. How long was it operated?
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A. The dredge was started into operation about

the last days of June.

Q. What year—just give the year,

A. 1902. From where we built the dredge and

launched it into the creek.

Q. Well, how long did it actually work?

A. We had to—to get to the point we were all

aiming to reach, we had to go up the creek possibly

four or five hundred feet, and the water got so low

by the time the dredge was completed that we had to

cut out a channel ; the dredge being 30 feet wide and

75 feet long, it took quite a channel to get up. We
had been working a long time getting up there.

Finally in conversation in regard to the matter be-

tween Mr. Lawlor and myself, we decided that we

would go down to bedrock, that it might be as good

as to go up to the iDoint we were aiming at. We
undertook to run down to bedrock and we run into

a wash in the bedrock that went down something

over 20 feet, and it was no telling where the bedrock

was. We run right in to this hole. After working

there awhile we both decided, he for Ferguson and

I for Fulton and myself, that we had better go on

and carry it up to this point at a bend in the creek.

We were aiming to go into Nine Cent Gulch, When
we got up there we were working there' and had just

about got to bedrock when Ferguson came up. He
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saw the thing there from day to day while he was

there. And at that point, in handling this coarse mat-

ter and running with great force, the rubber hose

gave out. It was bought from a first-class establish-

ment; it was no fault of ours, but was probably the

fault of the matter we were handling. Now, Fer-

guson left I think about the 27th or 28th of July.

A few days after this hose blowed out. It was

brought to Mr. Ferguson's attention and he says,

''Order a new hose." We did so, and we were shut

down from that until the first of October before we

ever got this second hose. Mr. Lawlor and I went

over to council after the hose and brought it

over. After we brought the hose over we went

to work and only worked, I think, fifteen days and

from every point we started in we went into holes

from ten to twenty feet deep. I says, "We are in a

bad formation ; it has gone into beaver dams and we

will get no gold here." He says, "Well, we will just

take it out as we go. When we finally got out of the

holes and got up about fourteen feet it came to a

time when there was no money in the treasury. I

think it was late in October, 1902, and Mr. Lawlor

and I decided there was no use going further; it

was getting cold and freezing nights and there was

no money and we had better quit. We were at the
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very point where we should have gone into Nine

Cent Gulch. But the influence of those men in re-

gard to this thing, Ferguson, Lawlor and Fulton,

decided the dredge must go around the bend where

the sand run from Nine Cent Gulch into Gold Fork,

or, we would move the dredge up to Hot Springs.

I left the matter with them and they decided that

we would carry the dredge around. And as soon as

the freshets came down in the spring we went at

it, and I got the dredge up to the point where they

wanted it, and had just got to bedrock when Fergu-

son and Lawlor came in and said there was no money.

And that was the end of our operations under my

management.

Q. Did you ever make a clean up of the gold on

the dredge at all?

By Mr. HAGA.—Counsel for plaintiff objects to

this line of cross-examination ; first, because it is im-

proper cross-examination, touching some matters

that were not referred to on the direct examination

;

and second, because it is incompetent, irrelevant and

immaterial, and does not tend to prove or disprove

any of the issues in this case.

A. Yes; we made a clean-up for 1902, but there

was nothing to clean up, for the place where we

worked m the ground, it was not possible to get gold
^
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and the most of our work during that season was

getting the boat to its place and handling surface

values. There were riffles on both sides of this boat

where we run. For several days we would

run the riffles on one sid of the boat, and

for several days we would rim the riffles on the

other side. We cleaned up a little of it on one side,

and we don't know what was on the other side. It

was not possible to produce values.

Q. Then, as a matter of fact, you didn't take out

any gold from this run?

A. Oh, about $28.30; something like that. That

was the net production.

Q. Did you locate a certain tract of about 500

acres lying west of the Lippincotte property?

A. Not west. That was done according to that

agreement that we should locate lands available;

those were the lands ; they were located in the name

of Lawlor, soil and wife, and several others, and Mr.

Ferguson, his wife and sons. I think it was pretty

much all located in the name of those people., I

saj^s, "You can take hold of this and go on and work

it according to the agreement."

Q. Was your name used in the location?

A. I think not. It is possible it was, but I think
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not. The location notices passed into the hands of

those people and I never saw any of them.

Q. Was the property of the Gold Sands Mining

and Milling Company purchased?

A. It was not; not by Mr. Ferguson.

Q. Did you and Mr. Fulton ever acquire that

property for this company?

A. No, sir, not for this company. We were in

possession of this property before this transaction

with Mr. Ferguson.

Q. In whose name was the property which was

supposed to be turned over to this company held?

A. Blood and Fulton, of all the projDerty we ac-

quired by location in there. The balance we held an

option on from other parties. The most of the prop-

erty we held options on.

Q. Was all the ground mentioned in this alleged

agreement as being optioned ground finally pur-

chased by you and Mr. Fulton ?

A. All of it was purchased by Blood and Fulton.

Q. And the deeds thereto were taken in the name

of Blood and Fulton?

A. It was all deeded over to Blood and Fulton.

Q. In whose name does the property now stand ?

A. In Blood and Fulton's.

Q. Did you make any locations in the vicinity of

this ground? A. Myself?
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Q. Yes. A. I did one, I think.

Q. What is the name of that claim?

By Mr. HAGA.—Objected to as improper cross-

examination, irrelevant and immaterial, and not

tending to prove or disprove any of the issues in this

case.

A. Really, I couldn't tell you, but I think it was

the Cold Creek.

Q. What is the acreage'?

By Mr. HAGA.—Objected to by counsel for plain-

tiff on the grounds that the same is improper cross-

examination, irrelevant and immaterial and not tend-

ing to prove or disprove any of the issues in the case.

A. It was supjDosed to be in these claims—it was

rim rock locations you know, and unsurveyed—and it

was supposed to be, in regard to this project, that

these claims would cover 160 acres more or less; it

would be according to survey. The understanding

with Mr. Ferguson was, I told hioi that as to these

other lands we knew the number of acres ; but where

we located according to rim rock we did not know;

but whatever it was should go into this proposition

—

into this company.

Q. How many claims did you locate that way?

A. There were only two.

Q. Did you ever turn them over to the company

in any way?
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A. I never turned them over to the companj^, that

is, the deeds for they never demanded them.

Q. In whose name do they stand now ?

A. They stand in Blood and Fulton's name.

Q. Who paid for the cost of locating and doing

the location work on them ?

A. Blood and Fulton.

Q. When were they located?

A. They were located in the spring of 1901.

Q. Did you make a report upon this property to

Mr. Ferguson before he purchased if?

A. I did.

By Mr. HAGA.—Counsel for plaintiff objects on

the grounds that the same is improper cross-exami-

nation ; that it is irrelevant and immaterial, and not

tending to prove or disprove any of the issues in this

case.

Q. About how long before he entered into this al-

leged agreement?

By Mr. HAGA.—Counsel for plaintiff objects on

the grounds that the same is improper cross-exami-

nation ; that it is irrelevant and immaterial ; and not

tending to prove or disprove any of the issues in this

case.

A. The report was made—the report was sent on

to him I think about the first of April—the latter
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part of March or the first of April, if I remember

right.

Q. Were the facts stated in that report made by

you ever verified by the working of that dredge?

By Mr. HAGA.—Counsel for plaintiff objects on

the ground that the same is improper cross-examina-

tion, nor pertaining to matters referred to in direct

examination; that the same is irrelevant and imma-

terial and not tending to prove or disprove any of

the issues in the case.

A. No. For the reason that we never made a

test of the dredge to demonstrate the fact.

Q. Did you, in that report, guarantee him that

your statements would be verified by the operation of

the dredge?

By Mr. HAGA.—Counsel for plaintiff objects on

the ground that the same is improper cross-examina-

tion, not pertaining to matters referred to in direct

examination; that the same is irrelevant and imma-

terial and not tending to prove or disprove any of the

issues in this case.

A. I did not.

Q. Do you know whether or not Mr. M. J. Lawlor

had a power of attorney from Mr. Ferguson to act

for him?
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A. All that I know is from the telegram received

on the 18th of April, 1901, saying "Mr. Lawlor is

clothed with full authority to act for me," and in

all of our conversations thereafter, "Mr. Lawlor

transacts all business for me in regard to this matter,

and whatever you people do with Mr. Lawlor, I stand

good for."

Q. Did you ever make inquiry or examine or have

examined the records of Boise County to ascertain

whether or not there was a power of attorney on file

authorizing Mr. Lawlor to act for Mr. Ferguson?

A. I did not.

Q. Is the property described in your comjDlaint in

this action all of the property that you were to turn

over to the defendant Ferguson, or, rather, to the

company composed of Ferguson, Fulton and vour-

self ? A. Yes, sir.

Q. I believe you stated in your direct testimony

that you have never granted Mr. Ferguson any ex-

tension of time whatever for the pajrment of this

balance of $11,000, did you not?

A. I did not quite catch that.

Q. (Stenographer reads question.)

A. I never did.

Q. And now you are demanding the payment of

one-half of that amount to yourself on the terms of
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the alleged agreement^ a copy of which is introduced

here and marked Plaintiff's Exhibit No. 5, are you

not? A. Yes, sir.

Redirect Examination.

(By Mr. HAGA.)

Q. When you say you have not given Ferguson

any extension of time on the last payment, do you

mean that you have not entered into any contract ex-

tending that time? A. No contract, no, sir.

Q. But you allowed considerable time after the

payment became due according to the contract, be-

fore you commenced suit, did you not?

A. In regard to that last payment. When Mr.

Ferguson was up at Gold Fork the question was

brought up regarding the last payment; this was in

July. "Now," I says, "Mr. Ferguson, in regard to

this last payment, are you going to be able to meet

it on the 15th of August ? '

' He says,
'

' I don 't know. '

'

He says, "It is going to be a hardship on me." Mr.

Fulton spoke up and says, "Well, can you pay us

five thousand now and wait a little while on the bal-

ance." We discussed that awhile; and I says, "Mr.

Ferguson, make it four thousand when you go home,

or soon after, and we will help you all we can in the

balance on this last payment. Do whatever is rea-

sonable." He agreed that when he went home we
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would look over his affairs and matters, and that lie

would either send us $4,000 on his arrival home, or

soon after. He never done it, and it run along until

we could see he was evasive and was not going to

send up this payment. Consequently, we had to take

further action.

Q. It was about a year and a half after that pay-

ment became due before you commenced action ?

A. The last payment was due the 15th of August,

1902, and this I believe was some time along about the

middle of January, 1903.

Q. The action was commenced in 1904, was it not?

A. Yes, but I requested him in 1903 to meet this.

I never asked him any more excepting, "Do jou want

to fix this matter up out of court?" He ignored

the whole thing, and I commenced action in 1904.

We couldn't settle this tiling in any way and we

were compelled to let the courts decide it.

Q. You had written him, or demanded the pay-

ment of that before you commenced suit?

A. Oh, yes, I demanded that he pay the balance

of the last payment.

Q. These locations that you testified about in

cross-examination were they made after or before

your contract with Ferguson ? A. Before.
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Q. Did Mr. Ferg-uson make an examination of

this property before he made any payment on it?

A. He did through his representative, Mr. Law-

lor.

Q. He sent Mr. Lawlor to make examination'?

A, Mr. Lawlor came out clothed with full au-

thority to make the examination and report on the

same.

Q. Did Mr. Ferguson make any payment before

he received Mr. Lawlor 's report?

A. No pajanent at all until after Mr. Lawlor had

sent his report.

Q. Did you and Mr. Fulton offer to transfer the

property of the Gold Sand Mining and Milling Com-

pany to Mr. Ferguson?

A. We offered to, yes, sir.

Q. He didn't want them?

A. He said he thought we had all we could handle

;

he said it would take a lifetime to handle the ground

that we had and he didn't think it was advisable to

take any more ground.

Q. The contract of the exhibit attached to the

complaint is an exact copy of the copy of the origi-

nal contract that you brought with you from Buffalo,

is it not? A. Just exactly.

Q. Excepting this, that you have added this sig-

nature ?
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A. That I did not add; I don't know anything

about that signature.

Q. Well, those were the signatures that you sup-

posed were on the original contract?

A. They should be the signatures that are on the

original contract.
z

Q. When this exhibit was made out it was sup-

posed that the original contract was signed in this

manner ? A. Yes, sir.

Q. Had you any intimation from Ferguson or

Lawlor or from any other source that the original

contract had not been signed?

A. Never. At no time.

Q. You have always been ready to turn over the

property described in your contract to Mr. Fergu-

son on receiving the payment? A. Yes, sir.

J. C. BLOOD.

Subscribed and sworn to before me this 26th day

of February, 1905.

H. M. BRANIN.
Witness excused.

Byl Mr. PUCKETT.—It is agreed by and between

counsel that the Court may pass upon the various ob-

jections made by each side at the time the hearing is

called.

Evidence closed.
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Plaintiff's Exhibit No. i.

Received at 715 West Main Street, Boise, Idaho.

29 G. BR. U. 26 paid.

New York, June 26, 1901.

M. J. Lawlor, Pacific Hotel, Boise, Idaho.

"Will send one thousand to-day, nine thousand

twenty days, seven hundred thirty days balance four

months where will you buy machinery answer Bing-

ham House, Philadelphia to-day.

P. J. FERGUSON.

2:54 p. m.

Plaintiff's Exhibit No. 1. H. M. Branin.

Plaintiff's Exhibit No. 2.

Received at 715 West Main St., Boise, Idaho.

42. G. BR. U. 25 paid.

Shenandoah, Pa., July 18, 1901.

John C. Blood, Pacific Hotel, Boise, Idaho.

Ferguson camiot leave imtil Tuesday or go fur-

ther than Buffalo want youto meet us Iroquois Hotel

Tuesday evening notify Fulton other matter ar-

ranged, answer. •

M. J. LAWLOR.
4:47 p. m.

Plaintiff's Exhibit No. 2. H. M. Branin.
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Plaintiff's Exhibit No. 3.

Received.

6. G. BR. U. 19 paid.

Shenandoah, Pa., July 20th, 1901.

J. C. Blood, Pacific Hotel, Boise.

Meet us in Buffalo as requested in former message

to sign papers have money for both payments, an-

swer.

M. J. LAWLOR.
9:26 A. M.

Plaintiff's Exhibit No. 3. H. M. Branin.

Plaintiff's Exhibit No. 4.

In the Circuit Court of the United States, Central

Division, District of Idaho.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON.

Defendants.

To the Above-named Defendant P. J. Ferguson and

His Attorneys, Hawley, Puckett & Hawley

:

You are hereby notified and required to produce

at the time of taking the testimony of plaintiff in the

above-entitled cause a certain contract or agreement



J. C. Blood. 115

made and entered into on or about the 26tli day of

July, 1901, between P. J. Ferguson of the first part

and J. C. Blood and S. C. Fulton of the second part,

whereby the parties of the second part agreed to con-

vey to said first party an undivided half interest in

certain placer mining claims in Boise County, Idaho,

and personal property thereon; and any other con-

tract or contracts, which you may have or be able to

procure, between the same parties. You are hereby

notified that in case of your failure to produce said

contract or contracts, plaintiff will offer secondary

evidence of the contents of the same.

Dated the 1st day of February, 1905.

RICHAEDS & HAGA,

Attorneys for Plaintiff.

Service of above notice by receix)t of copy admitted

this 1st day of February, 1905.

HAWLEY, PUCKETT & HAWLEY.
[Endorsed] : No. 227. U. S. Circuit Court, Cen-

tral Division, District of Idaho. J. C. Blood vs. P.

J. Ferguson. Notice. Filed Feb. 10, 1905. A. L.

Richardson, Clerk.

Plaintiff's Exhibit No. 5.

This agreement made and entered into this 26th

day of July, A. D. 1901, by and betwen P. J. Fer-

guson of the borough of Shenandoah, in the county

of Schuylkill and State of Pennsylvania, of the first

part, and J. C. Blood and S. C. Fulton of the city of
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Denver in the count.y of Arapahoe, State of Colorado,

of the second part, witnesseth

:

That the said parties of the second iDart hereby

agree to convej^ and deliver to the said party of the

first part an undivided one-half interest in a cer-

tain placer mining claim, comprising eighteen hun-

dred (1800) acres of land more or less located on

Gold Fork Creek, and tributaries in the county of

Boise and State of Idaho, described as follows: Six

hundred and forty (640) acres recorded as the prop-

erty of the Idaho City Mining Company, represented

by J. A. Lippincotte, of the City^ of Boise, Idaho;

two hundred and twenty (220) acres adjoining and

recorded as the property of McGlenn & Haines;

forty (40) acres recorded as the projDerty of Stover

and Shriegly; forty (40) acres recorded as the prop-

erty of Cole & Sons, together with tlie DoneUa C.

claim of one hundred and sixty (160) acres; the

Earnest S. claim of one hundred and sixty (160)

acres; the Bright Gold claim of eighty acres; the

Eureka claim of two hundred acres and the Cold

Creek claim of two hundred and sixty (260) acres,

recorded as the property of Blood and Pulton, the

said parties of the second part ; to all of which prop-

erties the said parties of the second part hereby agree

to secure undisputed title before any consideration

shall be given by the party of the first part.

The parties of the second part also further agree
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to convey to the said party of the first part an un-

divided one-half interest in all the personal property

on the above described premises, consisting of cabins,

ditches, water rights, flunies, piping, Hotchkiss

giants- and other tools and implements used in work-

ing the said property.

That the said party of the first part shall pay to

the said parties of the second part in consideration of

the above grant and hereinafter mentioned consid-

erations, the sum of fifty thousand dollars ($50,000)

in the following manner, to wit

:

Seventeen thousand dollars ($17,000) at or before

the signing of this agreement ; ten thousand ($10,000)

dollars in three months from the date hereof; seven

thousand ($7,000) dollars in five months from the

date hereof, or at a later date (it being hereby stipu-

lated and agreed b}^ the parties of the second part

that they will earnestly endeavor to secure an exten-

sion of payment on the options now held by them,

and which the aforesaid seven thousand dollars is

intended to liquidate, which will permit deferring

this latter pajanent of seven thousand dollars to a

date three months later than above stated). Three

thousand dollars in eight months from the date here-

of, and the remainder or thirteen thousand dollars

($13,000.00) on the fifteenth day of August, A. D.

1902 ; and should the party of the first part default

or be unable to make these later two payments at the
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times specified, it is agreed by tlae parties of the sec-

ond part that he shall have further time to make

such payments and shall not forfeit any right ov in-

terest he may have acquired in the said property by

reason thereof.

It is further agreed by the parties of the second

part that out of the first payment of seventeen thou-

sand dollars ($17,000) by the party of the first part,

they will erect, build and equip a first-class dredging

plant of the Morris pattern or some similar pattern

to be mutually agreed upon by the parties hereto,

and place the same upon a boat 30 feet wide and 75

feet in length, on the property above described, to-

gether with a force pump having a nozzle pressure

of one hundred pounds to the square inch, one tubu-

lar boiler of 75 horse-power, and one engine of 70

horse-power, with all necessary connections, includ-

ing shafting, pulleys, belts, derrick, head-box, double

sluice-boxes and riffling and all other auxiliaries,

tools, etc., requisite in a first-class dredging plant of

this kind, the pump to be equipped with a suction

pipe not smaller than ten (10) inches in diameter.

It is further agreed by the parties of the second

part that if a certain tract of about five hundred

acres of land lying west of the Lippmcotte property

as described above shall be available they will lo-

cate the same and add it to the lands above described

which are to be the joint property of the parties here-
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to uuder this agreement, and that the expenses of

locating, recording and doing assessment work on the

said lands shall be borne by the parties hereto jointly.

It is also agreed that if a certain placer property

comprising fifteen hundred acres, more or less, lo-

cated on Kanley Creek adjacent to the properties

above described and owned and controlled by the

Gold Sand Mining and Milling Company, of which

Messrs. Blood and Fulton, parties of the second part,

are parties in interest, shall become available and

can be purchased, the parties of the second part

agree to acquire the same and consolidate it with the

properties first described herein on conditions here-

after to be agreed upon by the parties hereto pro-

vided a mutual and satisfactory agreement can be

reached relating thereto.

It is further agreed that upon the completion of the

dredge above referred to and described, and when

the same shall be ready for operation, a sinking

fund of one thousand ($1,000) shall be created to

pay the expenses of operation until the plant shall

be self-sustaining, by each of the parties hereto con-

tributing five hundred ($500) dollars, the residue or

remainder of which shall be covered into the treas-

ury of the corporation which it is the purpose of

the parties hereto to incorporate, with all other

moneys and earnings accruing to the said corpo-

ration.
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It is also agreed that for the purpose of dredging

and working the lands above-described and extract-

ing therefrom the gold and other minerals found

therein, the parties hereto shall incorporate a min-

ing company under the laws of the State of Colorado,

with a capital stock one hundred thousand dollars

($100,000), divided into one thousand shares of the

par value of one hundred dollars each, and that the

said stock shall be equally divided between the par-

ties of the first and second parts of this agreement.

Contract of P. J. Ferguson and Blood & Fulton,

Copy.

Plaintiff's Exhibit No. 6.

Received at 96. G. F. Gf . 10 paid.

Shenandoah, Pa., Oct. 28, 1901.

J. C. Blood, Pac. HtL, Boise, Ida.

Letter with check goes forward to-night will reach

you Friday.

M. J. LAWLOR. 4 :45 p. m.

Plaintife's Exhibit No. 6. H. M. Branin.

Plaintiff's Exhibit No. 7.

Shenandoah, Pa., Nov. 20, 1901.

Mr. J. C. Blood, Boise, Idaho.

My Dear Sir : Your letters of November 2 and 12

were duly received and both should have been an-
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swered promptly, but for the fact that a day or two

after the receipt of the first I was taken sick and

rendered unable to do anything since. In some unac-

countable way I caught cold about ten days after

days after reaching home and have been confined to

the house ever since.

Your letter of the 12th inst., was both a surprise

and disappointment to me as well as to Mr. Fer-

guson. The announcement that Mr. Lippincotte had

peremptorily refused to grant the extension asked for

on the December payment was wholly unexpected,

especially in view of your promise to me on the day

I left Boise that you felt absolutely certain you would

secure the extension.

Don't you think the groimd uj)on which the re-

fusal to grant this extension is based rather flimsy?

To me it looks very much like a subterfuge, and I

think it would have been much more manly in Mr.

Lippincotte to have refused it absolutely and with-

out excuse or qualification, than to give as a reason

the circumstance that he had been delayed a few days

in receiving his money on the second payment—

a

circumstance which could have been avoided if it

were so very urgent that he should not be disap-

pointed for even a day, by telegraphing here to the

bank to ascertain whether the checks were good or

not. Mr. Lippincotte has the right to refuse the ex-

tension, but he hardly has the right to base the re-
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fusal upon so flimsy a jDretext as that he was sub-

jected, to a few daj^s' delay in receiving Ms Novem-

ber paj^nent especially when that could have been

avoided in the manner above indicated.

Now there are two or three things in this connec-

tion to which I desire to call your attention: First,

the agreement entered into at Buffalo between you

and Mr. Ferguson, provides for an extension of

three months on the December payment. (See page

3 of the agreement.) Secondly: One of the last

things you said to me before I left Boise last month,

was that if the October payment was promptly made

you felt sure you could secure the extension on the

pa}Tiient due in December; and thirdly, Mr. Fer-

guson has complied with all the requirements of the

agreement to date. It seems to me therefor that in

view of all these facts, it devolves upon you to leave

nothing undone to secure the promised extension on

the December payment. I know that Mr. Ferguson

is not in a position to meet this payment in a month

from now, and I remember that he tried to impress

upon your mind at Buffalo the impossibility of his

being able to meet it in December. It was for that

reason provision for its deferment was put into the

agreement.

I have talked the whole situation over with Mr.

Ferguson and he feels that especially in view of your

failure to get the plant in operation this fall you
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should feel morally bound to devise means to defer

the December payment as agreed upon.

The other matters of which you speak will have

to remain undetermined until the question of this

extension is definitel}^ settled. I laiow that Mr. Fer-

guson has exhausted his resources in raising the $10,-

000 i^aid this month and I suppose if he must do

it he will devise a plan to meet the December pay-

ment, though it is not clear to him how he shall do

so now. He fully understands and appreciates the

situation.
^
He now has $27,000 in the enterprise and

must protect the investment by living up to the strict

letter of the agreement if you insist upon it. He

relies upon you, however, to redeem the promise made

in the agreement to secure a three months' extension

on this payment, and trusts you will be able to do

within the next few weeks. It is his request, there-

fore that you make another and final effort to secure

this extension and let us know as early as possible

what success you meet with. When this is finally

disposed of we can talk about the other financial mat-

ters referred to in your letter. I have not received

a dollar from Mr. Ferguson since I came home,

nor have I asked him for any as I have been aware

of the difficulty he had in raising the $10,000, which

he sent you within 48 hours after my arrival here.

He is away from home now, but when he returns I
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will get some money from him and send you a check

for the $65 you advanced me when I was leaving

Boise.

Trusting that your health is improving, and that

you will succeed in getting the extension from Mr.

Lippincotte, I am with kind regards to Mrs. Blood

and yourself,

Yours very truly,

M. J. LAWLOR.

Plaintiff's Exhibit No. 8.

Received at 114 to 118 17th St., Denver, Colo.

273 Ch. Ts. Cf. 21 paid night.

Shenandoah, Pa., April 18, 1902.

J. C. Blood, St. James Hotel, Denver, Col.

Mr. Lawler leaves to-morrow clothed with full au-

thority from me. He will arrive Denver, Monday

impossible for me to go now.

P. J. FERGUSON. 7 :55 p. m.

Plaintiff's Exhibit No. 8. H. M. Branin.

Plaintiff's Exhibit No. 9.

Shenandoah, Pa., January 14th, 1902.

Mr. J. C. Blood,

Dear Sir: Your letter of January 10th received

and noted. I am pleased that you have sent the ma-

chinery out to Gold Fork and that it will arrive in
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good condition and be put in place before this reaches

you, so that a start can be made earl}^ in the Spring.

About what time do yoM think work can commence

in the Spring"?

I wish you would send me copies of the Mining and

Corporation Laws of the States of Colorado and

South Dakota, so that I may see which is the better

for us to follow in the formation of the comxDany

and in its government. You know in the beginning

we must have everything all right. And any sug-

gestions you may offer will be of great assistance

in getting matters in shape.

I hope that you are well and that I may hear from

you very soon.

Very truly yours,

P. J. FERGUSON,
Plaintiff's Exhibit No. 9. H. M. Branin.

Plaintiff's Exhibit No. lo.

Shenandoah, Pa., January 30th, 1902.

Mr. J. C. Blood,

Dear Sir : Your letter of the 21st inst. received and

read over very carefully.

I am sorry that it will be unpossible to get a fur-

ther extension of time from Lippincotte & Company

on $3,000 of the $5,200, due March 1st.
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It pleased me to learn that the pump and other

supplies are in a fair way to reach Gold Fork in

safety. It was a perilous undertaking and I hope

that the freighters may return to Boise in as good

spirits as when they started.

The time you say you can probably get started in

the Spring, though it seems to me rather late,

corresponds exactly with what Mr. Lawlor has al-

ready told me.

As you suggested, I carefully noted your offer to

take up my interest in the property, by giving me

what I have already expended and fifteen per centum

in addition. This imjDresses me that you are cer-

tainly persuaded of the great value of the property

and I fully appreciate the offer. But for myself in

view of the fact that I raised the money which I

put into the enterprise under very unfavorable con-

ditions, one party having died who would have sub-

scribed considerable and others placing their money

into other new schemes just when their assistance

would have been of most value and I was obliged to

sacrifice my best securities and mortgage my prop-

erty, I think that my efforts were and are worth at

least the money which I put into the project and in

addition twenty-five (25 per cent) of the same. This

coimter offer I make in all sincerity and hope you

will give it your consideration.
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I hope that ,yoiii' health will be preserved to you

until you shall have more time to attend to it.

Very truly yours,

P. J. FERGUSON.
P. S.—In looking over the securities I was obliged

to sacrifice and value of them now. Also the Com-

missions I was obliged to pay without taking into

consideration Mr. Lawlor's time and expense. I

would not come out whole at 25 per cent. But if your

party will pay this cost on or before March 1st,

I will say all right. Your advantage is that you have

everything ready to start and make money at once,

and not wait as I had to. Hoping to hear from you

soon, I remain,

Yours truly,

P. J. FERGUSON.

Plaintiff^s Exhibit No. ii.

Boise, Idaho, December 10th, 1902.

State of Idaho,

County or Ada,—ss.

Before me, the subscribed, personally appeared

John C. Blood, who is Manager for the Gold Fork

Mining and Milling Co., who being first duly sworn

says that at least Eight Thousand Dollars worth of

work for improvements performed made upon the

following described Placer Mining Claims, to wit:
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"The Mary I," "The Copeland," "The Johnson"

and. the "Lucille," situated adjoining each other in

Twp. No. 16 N. of R. No. 4, E., B. M., Boise County,

State of Idaho, and being located in the unorganized

mining district known as Gold Fork or Copeland

Flats, and duly recorded in the office of the County

Clerk and Recorder of said Boise County in Book 5,

of Placers, at pages 10, 11, 13, and 14, respectively, to

which reference is hereby made for a more full and

complete description. Also the following Placer

Mining Claims, to wit: The Jasper, Nos. 1, 2, 3, 4,

5, 6, 7 and 8, and the Tail End Claims, Nos. 1, 2 and

3, situated in Copeland Flats on Gold Fork in the

unorganized mining district of Gold Fork Boise,

County, State of Idaho, and the same is duly re-

corded in the office of County Clerk and Recorder of

said Boise County, to which reference is hereby made

for further and more complete description. Also the

following Placer Claims known as The Last Chance

and Sun, situated on Copeland Flats on Gold Fork

of the miorganized mining district of Copeland

Basin in Boise Coimty, Idaho, and duly recorded

in the office of the County Clerk and Recorder of

said Boise County, Idaho, in Book 6, images 71 and

72, to which reference is here made for a more full

and complete description. Also the following Placer

Mining Claims, known as the Grover and Mud, situ-

ated in Copeland Flats on Gold Fork in Copeland
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unorganized Mining District in Boise County, State

of Idaho, and duly recorded in the office of the

County Clerk and Recorder of said Boise County,

in Book No. 4, pages 628 and 629, resi^ectively, to

which reference is hereby made for a further and

more complete description.

''Eureca," located May 20th, 1901, Recorded in

Book, No. 6, page No. 74, Placer Records, J. C. Blood

et al., locators. ''Bright Gold Placer," located May

18th, 1901, Recorded in Book, No. 6, page No. 75.

M. B. McGlen et al.. Locators.

''Earnest S," located May 18th, 1901, book No.

6, page No. 76. C. M. Mullen et al., locators. "Dar-

nella C," located May 18th, 1901. Locators, L. M.

Gorton et al., "Cold Creek," located July 9th, 1900,

recorded in Book No. 6, page No. 30 ; Locators, J. C.

Blood et al.

The above-named and described Mining Claims are

owned and controlled by the Gold Fork Mining and

Milling Company, Residents of Shenandoah, Pa.,

Denver, Colorado, and Boise, Idaho.

The within described property is situated in Gold

Fork unorganized Mining District, County of Boise,

and State of Idaho.

That such expenditure was made by the Gold

Fork Mining and Milling Co., owners of said claims,

under the Management and Superintending of J. C.

Blood, for the purpose of developing and holding
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said claims, and all stakes, monmnents or trees, mark-

ing boundaries of said claims are in proper place and

positions.

J. C. BLOOD, Mngr. [Seal]

Subscribed and sworn to before me this lOtli day

of December, A. D. 1902.

[Seal] WALTER S. WALKER,
Notary Public.

State of Idaho,

County of Boise,—ss.

I hereby certify that this instrument was died for

record at the request of J. C. Blood at 10 minutes

past 5 o'clock, P. M., this 12th day of Dec, A. D.

1902, in my office and duly recorded in book 7 of

placers at page 94.

JOSEPH PENROD,
Ex-Officio Recorder.

Fees, $.50.

Plaintiff's Exhibit No. 12.

Boise, Idaho, Dec. 28th, 1900.

State of Idaho,

County of Ada,—ss.

Before me, the subscribed personally appeared

John C. Blood, who is manager for the Gold Fork

Mining and Milling Co., who being first duly swcn
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says that at least twelve hundred dollars worth of

work for improvements were performed or made

upon the following described Placer Mining Claims,

to wit

:

The "Sun," situated on Copeland Flats on Gold

Fork of the unorganized Mining District of Cope-

land Basin in Boise County, Idaho, and duly re-

corded in the office of the County Clerk and Recordei?

of said Boise County, Idaho, in Book No. 6, pages

71 and 72, to which reference is here made for a

more full and complete description. Also the follow-

ing Placer Mining Claims, known as the Grover and

Mud, situated in Copeland Flats on Gold Fork in

Copeland luiorganized Mining District in Boise

County, State of Idaho, and duly recorded in the of-

fice of the County Clerk and Recorder of said Boise

County in Book No. 4, pages Nos. 628, 629, respec-

tively, to which reference is hereby made for a fur-

ther and more complete description.

The "Bright Gold Placer," located May 18th,

1901, recorded in Book No. 6, page No. 75, M. B.

McGlen et al.. Locators. "Earnest S," located May

18th, 1901, Book No. 6, page No. 76. C. M. Mullen

et al., locators. "Darnella C," located May 18th,

1901: Locators L. M. Gorton et al.; "Cold Creek,"

located July 9th, 1900, recorded in Book No. 6, page

No. 30: locators J. C. Blood et al.
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The above-named and described Mining Claims are

owned and controlled by the Gold Fork Mining &

Milling Co., residents of Shenandoah, Pa., Denver,

Colorado, and Boise, Idaho.

The within described property is situated in Gold

Fork unorganized Mining District, County of Boise,

State of Idaho.

That such expenditure was made by the Gold Fork

Mining and Milling Company, owners of said claims,

under the management and superintending of J. C.

Blood, for the purpose of developing and holding

said claims and all stakes, monuments or trees mark-

ing boundaries of said claims are in proper place

and positions.

J. C. BLOOD. [Seal]

Subscribed and sworn to before nie this 28th day

of December, A. D. 1903.

[Seal] WALTER S. WALKER,
Notary Public.

Proof of Labor. J. C. Blood, No. 1254.

State of Idaho,

Count}^ of Boise,—ss.

I hereby certify that this instrument filed for rec-

ord at the request of J. C. Blood at 3 minutes past

9 o'clock A. M., this 30th day of Dec, A. D. 1903,
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in my office and duly recorded in Book 7 of Placer

Records, at page 233.

KATE GORMAN,
Clerk.

By Jas. Moriarty,

Deputy.

Plaintiff's Exhibit No. 13.

This indenture, made the 2d day of August in the

year of our Lord, one thousand nine hundred and

one, between J. A. Lippincott and W. J. Blanken-

shii3 of Boise County, State of Idaho, parties of the

first part, and John C. Blood and Silas C. Fulton,

both of Denver, Araphoe Comit}'^, State of Colorado^

parties of the second part;

Witnesseth, that the said parties of the first part,

for and in consideration of the sum of eleven thou-

sand two hundred and fifty ($11,250.00) dollars, law-

ful money of the United States of America, to them

in hand paid by the said parties of the second part,

the receipt whereof is hereby acknowledged, have

granted, bargained, sold, remised, released and for-

ever quitclaimed, and \yy these presents do grant,

bargain, sell, remise, release and forever quitclaim

unto the said parties of the second part, and to their

heirs and assigns, all the following described mining

proi^erty, to wit: All their right, title and interest
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in and to the "Maiy I," "Copeland," "Johnson"

and "Lucille" Placer Mining Claims, situated, ad-

joining each other in the unorganized Mining Dis-

trict known as Gold Fork on the Gold Fork of the

Payette river, in Boise County, State of Idaho, and

duly recorded in the office of the county clerk and

recorder of said Boise Count}^ in Book 5 of Placers,

at pages 10, 13, 14, and 11, respectively, to which

reference is here made for a more full and complete

description.

Together with all the rights, privileges and fran-

chises thereto incident, appendant and appurtenant,

or herewith usually had and enjoyed; and also all

and singular the tenements, hereditaments and ap-

purtenances thereto belonging or in any wise apper-

taining, and the rents, issues and profits thereof ; and

also all the estate, right, title, interest, property pos-

session, claim and demand whatsoever, as well in law

as in equity, of the said parties of the first part, of,

in or to the said premises, and ever}^ part and par-

cel thereof, with the appurtenances:

To have and to hold all and singular the said prem-

ises, together with the appurtenances and privileges

thereto incident, unto the said parties of the second

part, their heirs and assigns forever.

In witness whereof, the said parties of the first
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part have hereunto set their hands and seals the day

and 3"eai' first above written.

W. J. BLANKENSHIP. [Seal]

J. A. LIPPINCOTT. [Seal]

Witness

:

L. S. KIMBALL.

Five Internal Revenue Stamps.

State of Idaho,

County of Boise,—ss.

I, Levi S. Kinball, a notary public in and for said

county in the State aforesaid, do hereby certify that

W. J. Blankenship, who is personally known to me

as the person whose name is subscribed to the an-

nexed deed, appeared before me this day in person

and acknowledged that he signed, sealed and deliv-

ered the same as his free and voluntar}^ act for the

uses and purposes therein set forth.

Given under my hand and official seal this 9th day

of August, A. D. 1901.

[Seal] LEVI S. KINBALL.

State of Idaho,

County of Boise,—ss.

I, Levi S. Kimball, a notar}?- public, in and for

said county, in State aforesaid, do hereby certify

that J. A. Lippincott, who is personally known to me

as the person whose name is subscribed to the an-

nexed deed, appeared before me this day in person.
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and acknowledged that lie signed, sealed and deliv-

ered the said instrument of writing as his free and

voluntary act, for the uses and purposes therein set

forth.

Given under my hand and notarial seal this 9th

day of August, 1901.

[Seal] LEVI S. KIMBALL,

Notary Public.

State of Idaho,

County of Boise,—ss.

I hereby certify that this instrument was filed for

record at request of J. C. Blood, at 46 minutes past

4 o'clock P. M., this 7th day of March, 1902, in my

office and duly recorded in Book 22 of Deeds at page

30.

Fees, $1.25.

JAS. PENROD,
Ex-Officio Recorder.

Plaintiff's Exhibit No. 14.

This indenture, made the 5th day of August, 1901,

between Mattie B. McGlenn of Ada County, Idaho,

the party of the first part, and John C. Blood and

Silas C. Fulton of Denver, Arapahoe County, Colo-

rado, the parties of the second part, witnesseth:

That the said party of the first part, for and in

consideration of the smn of five thousand dollars

($5,000.00), lawful money of the United States of

America, to him in hand Daid bv the said Darties of
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the second part, the receipt whereof is hereby

acknowledged, has granted, bargained, sold, remised,

released, and forever quitclaim, and by these pres-

ents does grant, bargain, sell, remise, release and

forever quitclaim unto the said parties of the sec-

ond part, and to their heirs and assigns, what is

known as the Jasper Placer Mining Claim, consist-

ing of twenty acres and commencing at a black

pine tree five inches in diameter, marked E. W.

and running east eighty rods to a post five in-

ches in diameter and six feet high, marked

E. W. ; thence south forty rods to a black pine

tree seven inches in diameter, marked E. W. ; thence

west eighty rods to a black pine tree, seven inches

in diameter, marked E. W. ; thence north forty rods

to a black pine tree five inches in diameter, marked

E. W. place of beginning; also that certain other

mining claim known as the Jasper placer mining

claim, consisting of twenty acres, the location cer-

tificate of which is recorded in Vol. 2 of page 118 of

the Records of Boise County, Idaho, and particularly

described as follows:

Commencing at a white pine 9 feet 8 inches in cir-

cumstances; thence west forty rods to a post four

inches in diameter and six feet long, marked J. J.

;

thence south eighty rods to a fir tree twelve inches

in diameter, marked J. J. ; thence east forty rods to

a post marked J. J. five inches in diameter; thence
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north eighty rods to a white pine tree nine feet eight

inches in circumference, to place of beginning; also

that certain other mining claim known as the Jasper

placer mining claim, consisting of twenty acres and

particularly described as follows:

Commencing at a black pine tree marked R. E. H.

five inches in diameter; thence east eighty rods to

a white pine tree three feet in diameter, marked R. E.

H. ; thence south forty rods to a black pine post four

inches in diameter, marked R. E. H. ; thence west

eighty rods to a black pine tree, 5 inches in diame-

ter, marked R. E. H. ; thence north forty rods to a

black pine tree five inches in diameter, marked R.

E. H., place of beginning; also that certain other

mining claim, known as the Jasper Placer mining

claim, consisting of twenty acres and particularly

described as follows:

Commencing at a pine tree nine feet eight inches

in circumference; thence northerly eighty rods to a

post four inches in diameter and Aa'C feet long,

marked L. A. L. ; thence east forty rods to a black

pine tree five inches in diameter, marked L. A. L.

;

thence south eighty rods to a black pine tree four

inches in diameter; thence west to a pine tree nine

feet eight inches in circumference place of beginning

;

also that certain other mining claim known as the
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Jasper placer mining claim, consisting of twenty

acres, and particularly described as follows:

Conunencing at a large yellow pine tree, nine feet

eight inches in circumference; thence south eighty

rods to a black pine stake five feet long and five in-

ches in diameter, marked B. T. L. ; thence east forty

rods to a black pine stake six inches in diameter

and six feet long, marked B. T. L. ; thence northerly

eighty rods to a young black pine four inches in

diameter, marked B. T. L. ; thence west forty rods

to a big pine tree, place of beginning. Also that cer-

tain other mining claim known as the Jasper placer

mining claim, consisting of twenty acres, and par-

ticularly described as follows : Commencing at a ppst

four inches in diameter, marked S. P. W. ; thence

south forty rods to a black pine tree seven inches

in diameter, marked S. P. "W. ; thence west eighty

rods to a black pine tree four inches in diameter,

marked S. P. W. ; thence east eighty rods to a post

four inches in diameter, marked S. P. W,, place of

beginning. Also that certain other mining claim

known as the Jasper placer mining claim, consist-

ing of twenty acres and particularly described as

follows : Commencing at a white pine tree 9 2-3 feet

in circumference ; thence north eighty rods to a post

four inches in diameter, marked J. G. ; thence west

forty rods to a black pine tree five inches in diameter,

marked J. G. ; thence south eighty rods to a post four
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inclies in diameter, marked J. Gr. ; thence east forty

rods to a white pine tree nine feet eight inches

in circumference, place of beginning. Also that cer-

tain other mining claun, known as the Jasper mining

claim, consisting of twenty acres and particularly

described as follows:

Commencing at a post four inches in diameter,

marked W. F. H. ; thence west eighty rods to a black

pine tree four inches in diameter marked W. F. H.

;

thence north forty rods to a post four inches in dia-

meter, four feet long and marked W. F. H. ; thence

east eighty rods to a black pine tree, five inches in

diameter marked W. F. H. ; thence south forty rods

to a post four inches in diameter, six feet long, mark-

ed W. F. H., place of beginning.

All of which mining claims above described are

situated in one group adjoining and west of the old

Copeland diggings.

Also what is known as the Tail End Placer Min-

ing Claims, consisting of about sixty acres, and

known as the Tail End No. 1, Tail End No. 2, and

Tail End No. 3, and situate adjoining and imme-

diately easterly and southerly of what is known as

the Copeland Mine, tlie location certificates of which

are recorded in the Records of Boise County, Idaho,

together with that certain water right consisting of

six hundred and fifty inches, diverted from French

Creek through what is known as the Plaines Ditch, a
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ditch about three miles in length and used in work-

ing the mining properties above described. All of

the above property is situate in what is known as an

Unorganized Gold Fork Mining District in Boise

County, Idaho.

Together with all the dips, spurs and angles and

also all the metals, ores, gold and silver-bearing

quartz, rock and earth therein; and all rights, priv-

ileges and franchises thereto incident, appendant and

appurtenant, or therewith usually had and enjoj^'ed;

and, also all and singular the tenements, heredita-

ments, and appurtenances thereto belonging or in

anywise appertaining and the rents, issues and

profits thereof; and, also all the estate, right, title,

interest, property, possession, claim and demand

whatsoever, as well in law as in equity, of the said

party of the first part, of, in or to said premises and

every part and parcel thereof with the appurte-

nances.

To have and to hold, all and singular the said

premises, together with the appurtenances and priv-

ileges thereto incident, unto the said parties of the

second part, their heirs and assigns forever. It is

expressly covenanted that it is intended hereby to

convey any and all right, title, interest and estate

which may hereafter be acquired to said premises,

or any part thereof, by virtue of any patent which

may hereafter be issued by the United States Gov-
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eminent therefor, under proceedings heretofore in-

stituted in that behalf by the said party of the first

part or his grantor.

In witness whereof, the said party of the first part

has hereunto set his hand and seal the day and year

first above written.

MATTIE B. McGLENN. [Seal]

Signed, sealed and delivered in the presence of

T. M. HERRICK.

State of Idaho,

County of Ada,—ss.

On this 5th day of August, 1901, before me, T. M.

Herrick, Justice of the Peace in and for said county,

personally appeared Mattie B. McGlenn, known to

me to be the person whose name is subscribed to the

within instrument and acknowledged to me that he

executed the same.

In witness whereof, I have hereunto set my hand

the day and year in this certificate first above writ-

ten.

T. M. HERRICK,
Justice of the Peace in and for Boise Precinct No.

2, Ada County, State of Idaho.

Four Internal Revenue Stamps.
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State of Idaho,

County of Boise,—ss.

I hereby certify that this instrument was filed for

record at request of Jolm C. Blood at 10 minutes

past 4 o'clock P. M., this 13th day of Jan., 1902, in

my office and duly recorded in Book 22 of Deeds at

page 581,

JOS. PENROD,

Ex-Officio Recorder.

Fees, $3.20.

Plaintiff's Exhibit No. 15.

This indenture, made this eighth day of August in

the year of our Lord one thousand nine hundred and

one,

Between Jacob Stover and N. W. Shriegley of the

village of Roseberry in the county of Boise, State of

Idaho, parties of the first part, and John C. Blood

and Silas C. Fulton of the City of Denver, County

of Arapahoe, State of Colorado, the parties of the

second part,

Witnesseth, that the said parties of the first part,

for and in consideration of the sum of one thousand

dollars, currency of the United States of America,

to them in hand paid by the said parties of the sec-

ond part, the receipt whereof is hereby acknowledged

do, by these presents grant, bargain, sell, remise,
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release and forever quitclaim unto the said parties

of the second part, and to their heirs and assigns for-

ever, the following described real property, to wit:

Twenty acres of placer mining ground in the Cope-

land (unorganized) mining district in the count}' of

Boise, and State of Idaho, particularly described as

follows : Commencing 40 rods west of the hot springs

then northerly 80 rods; then east 40 rods; then

south 80 rods to hot springs; then west 40

rods to place of beginning; and known as the

"Last Chance Mining Claim." Also 20 acres

of placer mining ground situate, lying and being

in the Copeland (unorganized) mining district in

the county of Boise aforesaid particularly described

as follows: Commencing 40 rods east of the mark.

Cole's southeast corner rmming north 80 rods, then

west 40 rods, then south 80 rods, then east 40 rods

the place of beginning, containing 20 acres and

known as the '
' Sun '

' placer mining claim and having

been located by the midersigned N. W. Shriegley.

Also the water right appropriated by the said

Stover and Shriegley on Ferry Creek to the extent

of six cubic feet per second flowing at the point of

diversion described as follows: About one-half mile

above where said creek enters into Gold Fork of

the Payette river and located by the parties of the

first part on the 20th day of May, A. D. 1901.
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Together with all dips, spurs and angles, and also

all the metals, ores, gold and silver-bearing quartz,

rock and earth therein, and all the rights, privileges

and franchises thereto incident api)endant and ap-

purtenant, or therewith usually had and enjoyed, and

also all and singular the tenements, hereditaments

and appurtenances thereto belonging, or in anywise

appertaining, and the rents, issues and profits there-

of.

To have and to hold, all and singular the said prem-

ises, together with the appuitenanees and privileges

thereto incident unto the said paiiies of the second

part, their heirs and assigns forever.

In witness whereof, the said parties of the first

part have hereunto set their hands and seals the day

and year first above written.

JACOB STOVER. [Seal]

X. TV. SHEIEGLET. [Seal]

Signed, sealed and delivered in the presence of:

M. J. LATVLOE.
W. J. BLAXKEXSHIP.

State of Idaho.

County of Boise.—ss.

On this eighth day of August in the year 1901. be-

fore me, L. S. Kimball, a notary public in and for

said county, personally api^eared Jacob Stover and

X. TT. Shriegley, known to me to be the persons
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whose names are subscribed to the within instru-

ment, and acknowledged to me that they executed

the same.

In witness w^tereof I have hereunto set my hand

and affixed my official seal the day and year in this

certificate first above written.

[Seal] L. S. KIMBALL,
Notary Public.

State of Idaho,

County of Boise,—ss.

I hereby certify that this instrument was filed for

record at request of John C. Blood at 10 minutes past

3 o'clock P. M., this 15th day of August, A. D. 1901,

in my office and duly recorded in Book 22 of Deeds,

at page 348.

JOS. PENROD,

Ex-Officio Recorder.

Fees, $1.50.

Plaintiff's Exhibit No. i6.

This indenture, made this eighth day of August,

in the year of our Lord one thousand nine hundred

and one,

Between John H. Cole and Edward A. Cole of

Roseberry, County of Boise, State of Idaho, the par-

ties of the first part, and John C. Blood and Silas
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C. Fulton, of the city of Denver, County of Arapahoe,

State of Colorado, the parties of the second part.

Witnesseth, that the said parties of the first part,

for and in consideration of the simi of two hundred

and twenty-five dollars, currency of the United

States of America, to them in hand paid by the said

parties of the second part, the receipt whereof is

hereby acknowledged, do by these presents grant,

bargain, sell, remise, release and forever quitclaim,

unto the said parties of the second part, and to their

heirs and assigns forever, the following described

real property, to wit: Twenty acres of placer min-

ing ground situate in the miorganized mining dis-

trict of Gold Fork in the County of Boise, described

as follows : Beginning at a stake on the bank of Gold

Fork near the mouth of Mud Creek and running east

40 rods to stake No. 2 ; thence north 80 rods to stake

No. 3; thence west 40 rods to stake No. 4; thence

south 80 rods to place of beginning, the claim being

situate about one-half mile west of the warm spring

and known as the ''Grover" mining claim.

Also 20 acres of placer mining ground in the same

unorganized mining district in the county of Boise,

and State of Idaho, bounded and described as fol-

lows : Beginning at a stake and rimning east 40 rods

to stake No. 2; thence north 80 rods to stake No.

3 ; thence west 40 rods to stake No. 4 ; thence 80 rods

to the point of beginning, said claim being situate
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about % of a mile northwest of the warm spring in

the Copeland Mining District, the Mud Placer

Claim.

Together with all dips, spurs and angles, and also

all the metals, ores, gold and silver-bearing quartz

rock and earth therein, and all the rights, privileges

and franchises thereto incident, appendant and ap-

purtenant or therewith usually had and enjoyed and

also all and singular the tenements, hereditaments

and appurtenances thereto belonging or in anj^se

appertaining, and the rents, issues and profits there-

of.

To have and to hold, all and singiTlar, the said

premises, together with the appurtenances and

privileges thereto incident, unto the said parties of

the second part, their heirs and assigns forever.

In witness whereof, the said parties of the first

part have hereunto set their hands and seals, the

day and year first above written.

JOHNH. COLE. [Seal]

EDWARD A. COLE. [Seal]

Signed, sealed and delivered in the presence of

M. J. LAWLOR.
W. J. BLANKENSHIP.
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State of Idaho,

County of Boise,—ss.

On this eighth day of August in the year 1901, be-

fore me, L. S. Kimball, a notary public in and for

said coimty, personally appeared John H. Cole and

Edward A. Cole, known to me to be the persons whose

names are subscribed to the within instrument and

acknowledged to me that they executed the same.

In witness whereof, I have hereunto set my hand

and affixed my official seal, the day and year in this

certificate first above written.

[Seal] L. S. KIMBALL,

Notary Public.

State of Idaho,

Count}^ of Boise,—ss.

I hereby certify that this instrument was filed for

record at request of John C. Blood at 10 minutes

past 3 o'clock P. M., this 15th day of August, A. D.

1901, in TLij office, and duly recorded in Book 22 of

Deeds, at page 319.

JOS. PENROD,
Ex-Officio Recorder.

Fees, $1.50.
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Plaintiff's Exhibit No. 17.

MINING DEED.

D. C. Stoops et al.

to

J. C. Blood and S. C. Fulton.

State of Idaho,

Boise County,—ss.

I lierebj^ certify that this instrimient was filed for

record in my office at 3:10 o'clock P. M., August

15th, 1901, and is duly recorded in Book 22 of Deeds

at pages 351 to 354.

JOS. PENROD,

Re(\order.

Fees: $3.00.

This indenture, made the seventeenth day of July,

in the year of our Lord one thousand nine hundred

and one, between D. C. Stoops, A. Stoops, W. H.

Smith, M. E. Fulton, and E. L. Fulton of the county

of Arapahoe, State of Colorado and R. T. Fulton of

the county of Boulder and State of Colorado, parties

of the first part, and J. C, Blood and S. C. Fulton, of

the County of Arapahoe and State of Colorado, par-

ties of the second part:

Witnesseth, that the said parties of the first part

for and in consideration of the smn of one dollar,

and other valuable considerations, legal money of
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the United States of America, to them in hand paid,

the receipt whereof is hereby acknowledged, have

granted, bargained, sold, remised, released, and for-

ever quitclaimed, and by these presents do grant,

bargain, sell, remise, release, and forever quitclaim,

unto the said parties of the second part, and to their

heirs and assigns, all their right, title, and interest

in and to the following described mineral lands, sev-

erally and jointly, to wit:

The Earnest S. Placer mining claim, commencing

at the location stake of the claim, said monument or

stake being corner No. 1, on which location notice

is posted; thence southerly three-fourths (%) of a

mile to stake No. 2 ; thence west one-quarter (1^4) of a

mile to stake No. 3 ; thence northerly one-quarter (14)

of a mile to stake No. 4 ; thence east one-quarter (14)

of a mile to stake No. 5; thence northerly one-half

(14) a mile to stake No. 6 ; and thence east one-quar-

ter (1/4) of a mile to stake No. 1, and place of be-

ginning, containing one hundred and sixty (160)

acres. The same being located in the southwest cor-

ner of section 3 and southeast corner of section 3,

and in the southwest corner of section 4, township

15, range 4 east, in what is known as Flat Creek

;

The Donella C. placer mining claim, commencing

at the location stake of the claim, said monument

being corner No. 1, on which location notice is posted

;

thence southerly one-half (i^) of a mile to stake
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No. 2; tlience west one-half (i/o) of a mile to stake

No. 3; tlience north one-half (i/o) of a mile to stake

No. 4; thence east one-half (^) of a mile to stake

No. 1 and place of beginning, the same containing

one hmiclrecl and sixty (160) acres, being located in

the northeast corner of section 4, township 15, range

4 east, B. M., and what is known as Flat Creek;

And the Eureca placer mining claim, commencing

at the location stake of the claim, said monument

being corner No. 1, on which location notice is posted;

thence easterly eighteen hundred feet to stake No.

2 ; thence southerly six hundred feet to stake No. 3

;

thence easterly following rim-rock of canyon and

gulches on the north side of Gold Fork Creek for

a distance of twenty-six hundred and forty feet to

stake No. 4; thence southerl}^ one hundred and fifty

feet to stake No. 5; thence westerly following rim-

rock of canyon and gulches on east and south side

of Gold Fork Creek for a distance of about six

thousand feet to stake No. 6 ; thence northerly about

one hundred feet to stake No. 1 and place of begin-

ning, the same lying in the Gold Fork Canyon, con-

taining one hundred and sixt}^ acres and including

what is known as the Hot Spring, being located in

the southwest corner of section 35, township 16, north

range 4 east.

All the aforesaid j^lacer mining grounds are sit-

uate, lying and being in the Gold Fork (unorgan-
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ized) Mining District of the county of Boise and

State of Idaho, and all location notices, with required

work done, have been duly filed and recorded in the

office of the clerk and recorder of Boise County, State

of Idaho, and all of said boundaries and descriptions

are as per location notices so filed and recorded.

Together with all the dips, spurs and angles, and

also all the metals, ores, gold and silver-bearing

quartz, rock and earth therein; and all the rights,

privileges and franchises thereto incident, aj^pendant

and appurtenant, as therewith usually had and en-

joyed, and also all singular the tenements, heredita-

ments, and appurtenances thereto belonging or in

any wise appertaining, and the rents, issues and

profits thereof; and also all the estate, right, title.

Interest, property, possession, claim and demand

whatsoever, as well in law as in equity, of the said

parties of the first part, of, in or to the said premises,

and every part or parcel thereof with the appurte-

nances; and the said parties of the first part, for

their heirs, executors and administrators, do hereby

covenant with the said parties of the second part,

their heirs and assigns, that the said parties of the

first part, at the request of the said parties of the

second part, their heirs or assigns, shall and will

from time to time, and at all times hereafter, exe-

cute, acknowledge and deliver, or cause to be exe-

cuted, acknowledged and delivered, all and every such
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further and other acts, conveyances and assurances

in the law for the better assuring the said parties

of the second i^art, their heirs and assigns of the

premises, in manner as above conveyed or mentioned,

and intended to be conveyed as by the said parties

of the second part, their heirs and assigns, or their

counsel learned in the law, shall be reasonably ad-

vised and required.

To have and to hold all and singular the said prem-

ises, together with all the appurtenances and priv-

ileges thereto incident unto the said parties of the

second part, their heirs and assigns forever.

In witness whereof, the said parties of the first

part have hereunto set their hajids and seals the

day and year first above written.

D. C. STOOPS. [Seal]

A. STOOPS. [Seal]

W. H. SMITH. [Seal]

M. E. FULTON. [Seal]

E. L. PULTON, [Seal]

R. T. PULTON. [Seal]

State of Colorado,

County of Arapahoe,—ss.

I, D. Edgar Wilson, a notary public in and for

said county, in the State aforesaid, do hereby certify

that D. C. Stoops, A. Stoops, M. E. Pulton, E. L.

Fulton, jDersonally Imown to me to be the persons
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whose names are subscribed to the annexed deed, ap-

peared before me this day in person and acknowl-

edged that he signed, sealed and delivered the said

instrmnent of writing as his free and voluntary act,

for the uses and purposes therein set forth.

I further certify that my commission expires

March 18th, 1902.

Given under my hand and seal this 18th day of

Jidy, A. D. 1901.

[Seal] D. EDGAR WILSON,
Notar}^ Public.

State of Colorado,

County of Pueblo,—ss.

I, Charles B, Crawford, a notary public in and

for said county, in the State aforesaid, do hereby

certify that W. H. Smith who is personally known

to me to be the person whose name is subscribed to the

annexed instrument, appeared before me this day

in person and acknowledged that he signed, sealed

and delivered the said instrument of writing as his

free and voluntary act for the uses and purposes

therein set forth.

Given under my hand and official seal this 22d day

of July, A. D. 1901.

My commission expires Nov. 28, 1904.

[Seal] CHARLES B. CRAWFORD,
Notary Public.
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State of Colorado,

County of Boulder,—ss.

I, Elbert Greenman, a notary public in and for

said county, in the State aforesaid, do hereby cer-

tify that R. T. Fulton, who is personally knowi^

to me to be the person whose name is subscribed to

the annexed instrmnent, appeared before me this

day in person and acknowledged that he signed,

sealed and delivered the said instrument of writing

as his free and voluntary act for the uses and pur-

poses therein set forth.

Given under my hand and official seal this 31st day

of July, 1901.

My conmaission expires Sept. 26th, 1902.

[Seal] ELBERT GREENMAN,
Notary Public.

Plaintiff's Exhibit No. i8.

This indenture, made this 8th day of July, in the

year of our Lord one thousand nine hundred and

one.

Between F. Rowhouse, of Denver, County of Arap-

ahoe, State of Colorado, the part}^ of the first iDart,

and J. C. Blood and S. C. Fulton of Denver, County

of Arapahoe, State of Colorado, the parties of the

second part,
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Witnessetli, that the said parties of the first part,

for and in consideration of the sum of one dollar

and other valuable consideration, to them in hand

paid, by the said parties of the second part, the re-

ceipt whereof is hereby acknowledged, do by these

presents grant, bargainfi sell, remise, release and for-

ever quitclaun unto the said parties of the second

part, and to their heirs and assigns forever, the fol-

lowing described real property, to wit:

Bright Gold, being the placer claim commencing

at this stake and notice, which is the location stake

of the claim, said monument being corner No. 1,

upon which this notice is posted; thence southerly

one-eighth of a mile to stake No. 2 ; thence west fol-

lowing township line one mile and a half to stake

No. 3; thence north one-eighth of a mile to stake

No. 4; thence one mile and a half east to stake No.

1 and place of beginning, the same being bounded on

the south by township 15 and being in sections 33 and

34, township 16 N., R. 4 E., Boise County, Idaho,

240 acres.

Together with all dips, spurs and angles, and also

all the metals, ores, gold and silver-bearing quartz,

rock and earth therein, and all the rights, privileges

and franchises thereto incident, appendant and ap-

purtenant, or therewith usually had and enjoyed,

and also all and singular the tenements, heredita-

ments and appurtenances thereto belonging or in any-
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wise appertaining, and the rents, issues and profits

thereof.

To have and to hold, all and singular, the said

premises, together with the appurtenances and priv-

ileges thereto incident unto the said parties of the

second part, their heirs and assigns forever.

In witness whereof, the said parties of the first

part have hereunto set their hands and seals the day

and year first above written.

FEED ROWHOUSE. [Seal]

Signed, sealed and delivered in the presence of

L. S. KIMBALL.

State of Idaho,

County of Boise,—ss.

On this 9th day of July, in the year 1901, before

me, L. S. Kimball, a notary pubic in and for said

county, personally appeared Fred Rowhouse, known

to me to be the person whose name is subscribed to

the within instrument and acknowledged to me that

he executed the same.

In witness whereof, I have hereunto set my hand

and affixed my official seal, the day and year in this

certificate first above written.

[Seal] L. S. KIMBALL,

Notary Public.

Deed for mining claim, F. Rowhouse to J. C. Blood

& S. C. Fulton.
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State of Idaho,

County of Boise,—ss.

I hereby certify that this instrument was filed for

record at request of John C. Blood, at 10 minutes

past 9 o'clock A. M., this 15th day of July, A. D.

1901, in my office and duly recorded in Book 22 of

Deeds, at page 284.

JOS. PENROD,
Ex-Officio Recorder.

Fees: $1.25.

Plaintiff's Exhibit No. ig.

PLACER MINING LOCATION NOTICE.

Notice is hereby given that the undersigned citi-

zens of the United States, having complied with the

requirements of chapter six of title thirty-two of the

Revised Statutes of the United States, and the local

customs, laws and regulations, has located five miles

and about 200 acres of placer mining ground, situ-

ate, lying and being in Cold Creek canyon (unor

ganized) mining district, in the County of Boise

and State of Idaho, particularly described as follows,

to wit:

The Cold Creek Placer Claim, beginning at tliis

stake and notice and running northerly following

rim-rock of canyon and gulches on the west side of

canyon for a distance of three miles to stake No. 2

;
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thence to east side rim-rock to stake No. 3; thence

southerly following rim-rock of canyon and gulches

to stake No. 4; thence west to stake No. 1 and place

of beginning. Taking in all that land lajang be-

tween rim-rock on the west side of canj^on to rim-

rock on the east side of canyon, the same containing

about 200 acres of land, the same being located in

sections 22, 15, 11, 14 and 23, township 16 N., of R.

4, E., Boise County, Idaho.

This land is located north of the Brooks Ranch

about one mile on Cold Creek, northeast of Copeland

Flats in the Gold Fork Mining District.

Discovered on the 3d day of July, A. D. 1900.

Located on the 9th day of July, A. D. 1900.

J. C. BLOOD,

S. D. BLOOD,

D. C. STOOPS,

A. STOOPS,

S. C. FULTON,
M. E. FULTON,

E. L. FULTON;

R. T. FULTON,

Locators and Claimants.

State of Idaho,

County of Boise,—ss.

I, J. C. Blood, do solemnly swear that I am a citi-

zen of the United States of America (or have de-

clared my intentions to become such) , and that I am



J. C. Blood. 161

acquainted with the mining ground described in this

notice of location and herewith called the Cold Creek

Placer Claim ledge, lode or claim; that the ground

and claim therein described or any part thereof has

not to the best of my knowledge and belief been lo-

cated according to the laws of the United States and

of this State, or if so located that the same has been

abandoned or forfeited by reason of the failure of

such former locators to comply in respect thereto

with the requirements of said laws, and that I have

made an excavation upon said claim of not less than

one himdred cubic feet for the purpose of prospect-

ing the same, as required by the laws of Idaho.

J. C. BLOOD.

Subscribed and sworn to before me this 23d day of

July, A. D. 1900.

[Seal] L. S. KIMBALL,

Notary Public.

State of Idaho,

County of Boise,—ss

I hereby certify that this instrument was filed for

record at request of J. C. Blood at 35 minutes past

2 o'clock P. M. this 26th day of July, A. D. 1900,

in my office, and duly recorded in Book 6 of Mining

Claims, at iDage 30.

JOS. PENEOD,

Pd. Ex-Officio Recorder.
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[Endorsed] : No. 227. U. S. Circuit Court, Cen-

tral Division, District of Idaho. J. C. Blood vs. P.

J. Ferguson et al. Report of Examiner. Filed

March 4, 1905. A. L. Richardson, Clerk.

DEED.

This indenture, made this 12th day of October, in

the year of our Lord one thousand nine hundred

and five, between J. C. Blood, of Boise, Ada County,

Idaho, the party of the first part, and P. J. Fergu-

son of Borough of Shenandoah in the County of

Schuylkill and State of P^nsylvania, the party of

the seccnd part, witnesseth

:

That the said party of the first part, for and in

consideration of the sum of twenty-five thousand

(25,000) dollars, lawful monej' of the United States

of America, to him in hand paid by the said party

of the second part, the receipt whereof is hereby

acknowledged, does by these presents grant, bargain,

sell, remise, release, and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns forever, an undivided one-fourth interest of

said first party in and to all the property herein-

after described, the same being an undivided one-

fourth interest of, in and to all those and each of

those certain placer mining claims all situated in

Boise County, State of Idaho in an unorganized min-

ing district on Gold Fork Creek and its tributaries,
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and more particularly debcribed as follows, to wit:

The Mary I., Copeland, Johnson and Lucille

Placer Mining Claims situate adjoining each other

in the unorganized mining district, known as Gold

Fork on the Gold Fork of the Payette river, and

duly recorded in the office of the county clerk and

recorder of said Boise County in book five (5) of

Placers, at page ten (10), thirteen (13), fourteen

(14), and eleven (11), respectively, to which record

reference is hereby made for a more full and com-

plete description. Also that certain placer mining

claim known as the Jasper Placer Mining Claim, con-

sisting of twenty acres, and commencing at a black

pine tree five inches in diameter, marked E. W., and

running east eighty rods to a post five inches in dia-

meter and six feet high marked E. W. ; thence south

forty rods to a black pine tree seven inches in dia-

meter, marked E. W. ; thence west eighty rods to a

black pine tree seven inches in diameter, marked E.

W ; thence north forty rods to a black pine tree five

inches in diameter, marked E. W., place of begin-

ning; also that certain other mining claim known

as the Jasper Placer Mining Claim, consisting of

twenty acres, the location certificate of which is re-

corded in volume two (II), on page one hundred

and eighteen (118) of the record of said Boise
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County, Idaho, and particularly described as fol-

lows: Commencing at a white pine tree nine feet

eight inches in circmnference ; thence west forty rods

to a post four inches in diameter and six feet long,

marked J. J. ; thence south eight}'^ rods to a fir tree

twelve inches in diameter, marked J. J. ; thence east

forty rods to a post marked J. J., five inches in diame-

ter; thence north eighty rods to a white pine tree

nine feet eight inches in circumference, place of be-

ginning ; also that certain other mining claim known

as the Jasper Mining Claim, consisting of twenty

acres, and particularly described as follows: Com-

mencing at a black j)ine tree, marked R. E. H., five

Inches in diameter ; thence east eighty rods to a white

pine tree three feet in diameter, marked R. E. H.

;

thence south forty rods to a black pine post four in-

ches in diameter, marked R. E. H. ; thence west

eighty rods to a black pine tree five inches in dia-

meter, marked R. E. H. ; thence north forty rods to

a black pine tree five inches in diameter, marked R.

E. H., place of beginning ; also that certain other min-

ing claim known as the Jasper Placer Mining Claim,

consisting of twenty acres and particularly described

as follows: Commencing at a pine tree nine feet

eight inches in circumference; thence northerly

eighty rods to a post four inches in diameter and five

feet long marked L. A. L. ; thence east forty rods
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to a black piue tree five inches in diameter, marked

L. A. L. ; thence south eighty rods to a black pine

tree four inches in circumference; thence west to

a pine tree nine feet eight inches in circumference,

place of beginning; also that other mining claim

known as the Jasper Placer Mining Claim, consist-

ing of twenty acres and particularly described as

follows: Commencing at a large yellow pine tree,

nine feet eight inches in circmnference ; thence south

eighty rods to a black pine stake five feet long and

five inches in diameter, marked B. T. L. ; thence east

forty rods to a black pine stake six inches in dia-

meter and six feet long, marked B. T. L. ; thence

uortherl}^ eighty rods to a young black pine tree,

four inches in diameter, marked B. T. L. ; thence

west forty rods to a big pine tree, place of beginning

;

also that certain mining claim known as the Jasper

Mining Claim, consisting of twenty acres, and par-

ticularly described as follows: Commencing at a

post four inches in diameter, marked S. P. W.

;

thence south forty rods to a black 'piwe tree seven

inches in diameter, marked S. P. W, ; thence west

eighty rods to a black pine tree four inches in dia-

meter, marked S. P. W. ; thence east eighty rods to

a post four inches in diameter, marked S. P. W.,

place of beginning; also that certain other mining

claim known as the Jasper Placer Mining Claim,

consisting of twenty acres and particularly de-
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scribed as follows : Coinmencing at a white pine tree

nine and two-thirds feet in circumference; thence

north eight rods to a post four inches in diameter,

marked J. G. ; thence west forty rods to a black pine

tree five inches in diameter, marked J. G. ; thence

south eighty rods to a post four inches in diameter,

marked J. G. ; thence east forty rods to a white pine

tree nine feet eigth inches in circumference, place of

beginning; also that certain other mining claim,

knowns as the Jasper Placer Mining Claim, consist-

ing of twenty acres and particularly described as fol-

lows : Commencing at a post four inches in diame-

ter, marked W. F. H. ; thence west eighty rods to a

black pine tree four inches in diameter, marked W.
F. H. ; thence north forty rods to a post four inches

in diameter four feet long and marked W. F. H.

;

thence east eighty rods to a black pine tree five in-

ches in diameter, marked W. F. H. ; thence south

forty rods to a post four inches in diameter, six

feet long, marked W. F. H., place of beginning. All

of which mining claims above described are situ-

ated in one group adjoining and west of the old Cope-

land diggings. Also what is known as the Tail End

Placer Mining Claims, consisting of about sixty

acres and known as the Tail End No. 1, Tail End

No. 2, and Tail End No. 3, and situated adjoining

and immediately easterly and southerl}^ of what is

known as the Copeland Mine. The location certif-
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icates of which are recorded in the records of Boise

County, Idaho, together with that certain water

right, consisting of six hundred and fifty inches di-

verted from French Creek through what is loiown

as the Haines ditch about three miles in length and

used in working the mining properties above de-

scribed. All of the above property last above de-

scribed is situated in what is known as an unorgan-

ized Gold Fork j\Iining District.

Also that certain placer mining claim consisting

of twenty acres situated in the Copeland unorgan-

ized Mining District and particularly described as

follows: Commencing forty rods west of the hot

spring; thence northerly eighty rods; thence east

forty rods; thence south eighty rods to hot spring;

thence west forty rods to place of beginning, and

known as the Last Chance Mining Claim; also that

certain placer claim, consisting of twenty acres sit-

uated, l3T.ng and being in the Copeland Unorgan-

ized Mining District and particularly described as

follows: Commencing forty rods east of the mark.

Cole's southeast corner; thence north eighty rods;

thence west forty rods; thence south eighty rods;

thence east forty rods to the j)lace of beginning, and

known as the Sun Placer; also that certain water-

right appropriated by one Stover and Shriegley on

Ferry Creek to the extent of six cubic feet per sec-

ond of time flowing at the jDoint of diversion de-
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scribed as follows : About one-half mile above where

said creek entered into Gold Fork of the Payette

Eiver; also that certain other placer claim contain-

ing about twenty acres, situate in the unorganized

mining district of Gold Fork and described as fol-

lows: Begnning at a stake on the bank of

Gold Fork near the mouth of Mud Creek,

and running ost forty rods to stake No. 2; thence

north eighty rods to stake No. 3; thence west forty

rods to stake No. 4; thence south eighty rods to the

place of beginning. This claim is situated about

one-half mile northwest of the warm spring and

known as the Grover Mining Claim ; also that certain

other Placer Mining Claim containing about twenty

acres, situate in the unorganized Mining District

of Copeland and particularly described as followsf;

Beginning at a stake and running east forty rods

to stake No. 2; thence north eighty rods to stake

No. 3 ; thence west forty rods to stake No. 4 ; thence

eighty rods to the point of beginning ; the said claim

being situated about three-fourths of a mile north-

west of the warm spring, and which claims is knoT\Ti

as the Mud Placer Claim; also that certain other

placer claim, known as the Earnest S. Placer Claim^

commencing at the location stake of the claim, which

stake is corner No. 1, on which the location notice

is posted; thence southerly three-fourths of a mile
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to stake No. 2; thence west one-fourth of a mile to

stake No. 3; thence northerly one-fourth of a mile

to stake No. 4; thence cast one-fourth of a mile to

stake No. 5; thence northerly one-half of a mile

to stake No. 6; and thence east one-fourth of a mile

to stake No. 1 and place of beginning, containing one

hundred and sixty acres, the same being located in

the southwest corner of section 3 and southeast cor-

ner of section 3 and in the southwest corner of sec-

tion 4, township 15, range 4 east, in what is known

as Flat Creek; also that certain other j)lacer claim

known as the Donella C. Placer Claim, commencing

at the location stake of the claim, being corner No. 1,

on which the location notice is posted ; thence south-

erly one-half of a mile to stake No. 2; thence west

one-half of a mile to stake No. 3 ; thence north one-

half of a mile to stake No. 4; thence east one-half

of a mile to stake No, 1 and iDlace of beginning, con-

taining one hundred and sixty acres and being lo-

cated in the northeast corner of section 4, township

15 north, range 4 east, and what is known as Flat

Creek; also that certain other placer mining claim,

known as Eureka, commencing at the location stake

of the claim being corner No. 1 on which the location

notice is posted; thence easterly eighteen hundred

feet to stake No. 2 ; thence southerly six hundred feet

to stake No. 3; thence easterly following rim-rock

of canyon and gulches on the north side of Gold Fork
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Creek for a distance of twenty-six hundred and forty

feet to stake No. 4; thence southerly one hundred

and fifty feet to stake No. 5; thence westerly fol-

lowing the rim-rock of Canyon and gulches on east

and south side of Gold Fork Creek, for a distance

of about six thousand feet to stake No. 6; thence

northerly about one hundred feet to stake No. 1 and

place of begir,^iing, the same lying in the Gold Fork

Canyon, containing one hundred and sixty acres and

including what is known as the hot spring, being lo-

cated in the southwest corner of section 35, town-

ship 16 north, range 4 east. All of which claims

last above described are situated in Gold Fork un-

organized Mining District, the location notices of

which have been duly filed and recorded in the office

of the clerk and recorder of Boise County, Idaho,

to which reference is hereby made. Also that cer-

tain other placer mining claim known as the Bright

Gold, commencing at the location stake and notice

being corner No. 1, upon which stake said location

notice is posted; thence southerly one-eighth of a

mile to stake No. 2 ; thence west following the town-

ship line one mile and a half to stake No. 3 ; thence

north one-eighth of a mile to stake No. 4 ; thence one

mile and a half east to stake No. 1 and place of be-

ginning, the same being bounded on the south by

township 15, and being in sections 33 and 34, town-

ship 16 north, range 4 east; also that certain other
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placer claim known as the Cold Creek Placer Claim,

beginning at the stake on which the location notice

is posted; thence northerly following rim-rock of

can3'on and giilches on the west side of canyon for

a distance of three miles to stake No. 2; thence to

east side rim-rock to stake No. 3; thence southerly

following rim-rock of canyon and gulches to stake

No. 4; thence west to stake No. 1 and place of be-

ginning, taking in aU that land lying between rim-

rock on the west side of canyon and the rim-rock

on the east side of the canyon, the same containing

about two himdred acres, being situated in sections

22, 15, 11, 11 and 23, township 16 north, range 4 east,

and situated north of the Brooks ranch, about one

mile on Cold Creek northeast of Copeland Flats in

Gold Fork Mining District.

Together with all dips, spurs, and angles, and also

all the metals, ores, gold and silver-bearing quartz,

rock and earth therein ; and all the rights, privileges,

and franchises thereto incident, appendant, and ap-

purtenant, or therewith usually had and enjoyed;

and also all personal property, machinery, buildings

and other implements situate thereon and belonging

thereto and used in connection therewith; and also

all and singular the tenements, hereditaments and ap-

purtenances thereto belonging, or in any wise apper-

taining, and the rents, issues and profits thereof.

To have and to hold, all and singular, the said
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premises, together with the appurtenances and priv-.

ileges thereto incident, unto the said party of the

second part, his heirs and assigns forever.

In witness whereof, the said party of the first part

has hereunto set his hand and seal the day and year

first above written.

J. C. BLOOD.

Witness

:

O. O. HAGA.

State of Idaho,

County of Ada,—ss.

On this 28th day of June, in the year 1905, before

me, W. J. Abbs, a notary public in and for said

county, personally appeared J. C. Blood, known to

me to be the person whose name is subscribed to the

within instrument and acknowledged to me that he

executed the same.

In witness whereof, I have hereunto set my hand

and affixed my notarial seal, the day and year in this

certificate first above written.

[Seal] W. J. ABBS,

Notary Public.

Deed. No. 227. Filed Sept 11, 1905. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States for the
Ninth Circuit, District of Idaho, Central Di-
vision.

J. C. BLOOD,

Plaintife,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Affidavit of J. C. Blood.

State of Idaho,

County of Ada,—ss.

J. C. Blood, being first duly sworn, upon his oath
deposes and says: That he is the plaintiff in the
above-entitled suit; that he has just returned from
a visit to and examination of the mining property
described in his complaint herein, situated about one
hundred and ten miles from Boise City, in Boise
County, Idaho, in what is known and described as
the Gold Pork Mining District. That from an ex-
amination of said property, the dredge, tools, ma-
chinery and appliances purchased and used in the
operation of said property, this afSant finds that the
representative and agent of P. J. Ferguson, to wit,
one M. J. Lawlor, who took charge of said machinery'
dredge, tools and appliances and of the operating of
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said propert}^ in the fall of 1903, has been very neg-

ligent and careless in caring for said property,

dredge, tools, machinerj^ and appliances, and such

dredge, tolls, machinery and appliances have great-

ly depreciated in value and have been unnecessarily

and negligently exposed to the elements, and improp-

erly cared for, and particularly in this. That he

ran the dredge into a sump where the tailings were

allowed to crowd the boat to such an extent that the

front or bow of the boat filled with water and the

dredge sank to the bottom of the sump until nearly

all of the machinery was under water from six to

eight months, until the water receded during the dry

season; the stern of the dredge boat being then left

entirely exposed to the sun, and the bow in the bot-

tom of the sump under water; owing to that condi-

tion the boat is broken in two in the bottom so it is

now impossible to raise the boat, and the machinery

thereon is almost ruined, and imless the same is re-

moved from the boat to higher ground before next

spring, the same will be covered with sand and debris

from high water and will be a total loss.

That the said dredge, boat and machinery thereon

was erected at an expense of about $11,000.00, and

was in first-class condition when this affiant ceased

using the same in the fall of 1903.

That unless the said dredge and machinery above

referred to is immediately taken care of, it will be
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impossible to remo-se the same to higher ground un-

til another year, owing to the condition of the road

between Boise and the place where the same is situ-

ated, during the fall and winter season ; and owing to

the climatic conditions prevailing there during those

seasons of the year.

That the said boat, dredge and machinery has been

under the care and management of the said P. J. Fer-

guson and his agent since the fall of 1903, who have

pretended to care for the same and who pretended

to operate the same during the summer of 1904.

That nothing whatever has been done with the same

or in the development of said property, or the work-

ing thereof during the' year, 1905.

That the property consists of about fourteen un-

patented placer mining claims on which the assess-

ment work must be done immediately, in order to

hold the title thereto ; and this affiant has been com-

pelled, in order to protect his interest in said ground,

to put miners to work on said ground doing the as-

sessment work, all at this affiant's own expense.

That this action was commenced in Januarj^, 1904,

and until the same is fully settled and the rights of

the parties thereto determined it is impossible to

properly work the said ground or to sell or dispose

of the same, or any interest therein, at anywhere near

a fair or reasonable value. That the said ground is

of great value and when the litigation now pend-
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ing is finally determined, can, as this affiant verily;

believes, be sold or disposed of for a large sum of

money; but, owing to tlie present status of the liti-

gation now pending, the said property and the money

therein invested in bringing no returns whatever to

this affiant or to any of the parties interested there-

in, but, on the contrary, the same is a source of great

expense.

This affiant further says that he and his men, in

doing the annual assessment work on said claims,

were refused by the representative of said P. J. Fer-

guson, the use of the tools and appliances belonging

to the copartnership that has heretofore existed be-

tween plaintiff and the said defendant and the said

S. C. Fulton; and this affiant was compelled, at his

own expense, to purchase other machinery and tools

for the doing of said assessment work.

And this affiant further says that tools and ma-

chinery valued at several hundred dollars, belonging

to said copartnership and formerly used on said

property, and stored on said property by this affilant

when he ceased working there in the fall of 1903,

has been carried away by the said defendant and his

representative, and are now being hauled away from

said property, and no accounting therefor is being

made to this affiant, and all without the consent of

this affiant and against his protests.

J. C. BLOOD.
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Subscribed aud sworn to before me this 5th day of

October, 1905.

W. J. ABBS,

Notary Public.

Due and legal service of the foregoing by receipt

of copy admittted this 6th day of October, 1905.

HAWLEY, PUCKETT & HAWLEY,

[Endorsed] : No. 227. In the Circuit Court of the

United States, Ninth Circuit, District of Idaho, Cen-

tral Division. J. C. Blood, Plaintife, vs. P. J. Fer-

guson and S. C. Fulton, Defendants. Affidavit of

J. C. Blood. Filed Oct. 6th, 1905. A. L. Richardson,

Clerk. Richards & Haga, Attorneys for Plaintiff.

In the Circuit Court of the United States, for the

District of Idaho.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON et al..

Defendants.

Opinion.

RICHARDS & HAOA, for Plaintiff.

HAWLEY, PUCKETT & HAWLEY, for De-

fendant Ferguson.

The only testimony in this case is that of the plain-

tiff. It shows that he and defendant Ferguson, with
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the latter 's agent Lawler, met and orally agreed upon

the terms of the contract alleged that Ferguson be-

ing in great haste to leave, authorized his represen-

tative, Lawler, to reduce it to writing with the agree-

ment that he would sign it when sent to him; that

Lawler did thereupon prepare the written contract,

which was signed and acknowledged by plaintiff, and

given to Lawler to take to defendant to be signed

by him. Plaintiff has not since seen the contract to

know certainly that it was signed by defendant, but

he testifies that both defendant and Lawler informed

him that the defendant had signed it, and the de-

fendant, after notice to him, failed to produce the

contract; that defendant proceeded thereafter to

make payments on the property in substantial com-

pliance with the terms of the alleged contract, and

took possession of and worked the property, which it

seems proved a failure, and that he has since failed to

pay the balance of the purchase money, amounting to

$11,000, for one-half of which the plaintiff sues, the

other half being due to defendant Fulton, who

refusing to join plaintiff in the action, was made a

defendant.

It is denied by defendant that he signed the con-

tract, which being for the sale of real estate, he claims

that under the statute of frauds, he cannot be bound

by it. It may be assumed that he did sign it, for the

plaintiff testifies that both defendant and his agent,
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Lawler, informed him that defendant had signed it,

which the defendant has failed to dis^Dute by testi-

mony, and he refused to produce the contract in

court when notified to do so. Even if he did not sign

it, he proceeded to execute it by complying with its

terms, and by going into possession of and work-

ing the property. The Supreme Court of Idaho in

Coffin vs. Bradbur}^ 35 Pac. 715, holds that under

this statute, a sale of personal property can be en-

forced when the vendee receives it, although other-

wise, it would be void under the statute, and holds

that when the goods are so received, the contract is

no longer executory, but is executed, and that the

statute applies only to executory contracts. Such

construction of the statute should apply to a con-

tract concerning realty when it is wholly or in part

executed. Of course the construction of a statute

by the State court is under the well-established rule,

the guide for the United States Court. Under the

California rule it is held that the vendee of realty

is not required to sign the contract when he au-

thorizes the purchaser or takes possession of the

propertj^, or in part complies with the terms of the

sale. Eudenberg vs. Main, 51 Cal. 213; and Scott

vs. Glenn, 98 Cal. 168 (32 Pac. 983).

The defendant also contends that under said con-

tract it was the duty of the plaintiff not only to al-

lege his ability to furnish a good and sufficient deed,
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but also to allege and show that he had actually;

tendered such. The contract is silent as to when the

deed must be executed, but as it provides for the

payments of the consideration in installments, and

no provision is made for the security of the unpaid

portions, the presumption would rather be that the

deed should not be delivered until full payment of

the contract price, and there is nothing in the rec-

ord to clearly indicate that it should be, made before.

The defense also contends that the plaintiff should

have come into court and tendered the deed, which

he has failed to do. Upon this proposition are cited

Turner vs. Ogden, 66 U. S. 450; Soper vs. Cabe, 41

Pac. (Kan.) 970, and Brentall vs. Marshall, 63 Pac.

(Kan.) 93. From the first case it appears that the

vendor had made a prior contract of record for the

sale of the land. He then made another contract

with another party for the sale of the same land,

but subject to the surrender and cancellation of the

outstanding contract, and that the deed for the prop-

erty should be made upon the first payment. The

Court said that :

'

' The covenants of this contract are

not independent. They are concurrent or reciprocal,

constituting mutual conditions to be performed at the

same time. The vendor is not bound to convey

when the money due on the first instalhiient be paid

;

nor is the purchaser bound to pay when the vendor

can convey a good title free of all encumbrances.
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The agreement shows that the vendor at that time was

not able to give a statutory title, having a deed on rec-

ord by which he had covenanted to convey the same

land to another." It also appears that the plaintiff

averred in his complaint that he had been ready and

willing at all times to receive the pajanent, and to de-

liver to defendant a deed of the property; but it

was held also that he should have averred that he

"had a good and sufficient title free from all en-

cumbrances, which he was ready and willing to con-

vey." It was further explained that while his con-

tract was "that he will make a deed," this meant un-

der the circumstances developed that he must make

a deed that would convey the title, and that he must

show that he could do so. Do the facts in the case,

under consideration, bring it within the rule of this

authority ? The contract here provides that plaintiff

agreed to convey and deliver to defendant, an

undivided one-half interest in the mining prop-

erty described, to all of which plaintiff agreed to

procure an undisputed title, before any of the

agreed consideration should be paid by defend-

ant, for which defendant agreed to pay $50,000 in

instalhnents, but there is no statement as to when

the deed must be made and delivered. The complaint

simply alleges the contract with a description of

the property ; that plaintiff has complied with all the
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terms of the contract ; that defendant has made all

the payments except $11,000, of which one-half is

due plaintiff, and the other half is due to Fulton,

who refused to join in the action. It may be in-

ferred from the record, including the testimony, that

at the time the contract was made, the plaintiff did

not own all the property, which he agreed to con-

vey, but that on a part thereof, he had an option to

purchase. The complaint is silent as to plaintiff's

ability or readiness to convey a good title, but from

a recital in it concerning the description of tJje prop-

erty, it appears that deeds have been made to plain-

tiff and Fulton for all the property, and to much

of it since the making of the contract. The facts

here are somewhat similar to those iu the above cited

case, in that it appears that plaintiff had not title

to all the property, when he contracted to sell. It

may however, be inferred that he subsequently pro-

cured it. The saving facts to plaintiff, if it be such,

is that defendant seems to have shown his satisfac-

tion with the title by making payments, which he

was not required to do until the plaintiff had pro-

cured an undisjDuted title, and by going into posses-

sion of and working the property, but some of these

facts appear only by testimony. As the testi-

mony was not objected to, it may be considered as

part of the record. In Soper vs. Gabe, ante, it is

alleged that the purchaser took possession, paid part
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of the purchase money, failed on the last payment,

and the willingness of the vendor to convey upon

pa3Tnent, whi(di was according to the contract. The

Court held that the failure to allege and prove plain-

tiff 's ability to convey, and failure to tender a deed,

is fatal, but intimated that the trial Court, instead

of rendering judgment simply for the amount unpaid,

should have protected both parties by requiring the

tender of a good deed. This case is affirmed in

Brentall vs. Marshall, ante, and such is the rule in

Kansas. In Scott vs. Glenn, ante, it is held that it

is not necessary to tender a deed when the last pay-

ment is due, and cites many cases so holding and

overrules a contrary California case.

It is therefore concluded that the better rule,

waiving the omission of the proper and safe allega-

tions in the complaint, is that intimated in the Kan-

sas case. Rendition of judgment in favor of plain-

tiff is therefore suspended until he shall have pre-

sented a deed in proper form, conveying the prop-

erty in question to defendant.

Boise, Idaho, April 29th, 1905.

BEATTY,

Judge.

[Endorsed] : No. 227. U. S. Circuit Court, Cen-

tral Division, District of Idaho. J. C. Blood vs. P.

J. Ferguson et al. Opinion. Filed April 29, 1905.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States, for the

Central Division, of the District of Idaho.

J. C. BLOOD,

Plaintife,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Notice of Motion,

To the Above-named Defendant and to Hawley,

Puckett & Hawley, His Attorneys:

You and each of you will please take notice that

the above-named plaintiif will at 9:30 A. M., Sep-

tember 30th, 1905, or as soon thereafter .as counsel

can be heard, move the above-entitled Court, at the

courtroom thereof in the Federal Building, Boise,

Idaho, to enter judgment in the above-entitled cause

in favor of the plaintiff and against the defendaijt

P. J. Ferguson as prayed in the complaint on file

therein.

RICHARDS & HAGA,
Attorneys for Plaintiff.

Service of the foregoing notice, admitted this 29th

day of September, 1905.

HAWLEY, PUCKETT & HAWLEY,
Attorneys for Defendant P. J. Ferguson.
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[Endorsed]
: No. 227. Blood vs. Ferguson et al.

Notice of Motion. Filed Oct. 11, 1905. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States, for the

Central Division, of the District of Idaho.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Notice of Motion.

To the Above-named Defendant and to Hawley,

Puckett & Hawley, His Attorneys

:

You and each of you will please take notice that

the above-named plaintiff will at 10 :00 A. M., Octo-

ber 12th, 1905, or as soon thereafter as counsel can
be heard, move the above-entitled court, at the court-

room thereof in the Federal Building, Boise, Idaho,

to enter judgment in the above-entitled cause in favor

of the plaintiff and against the defendant, P. J. Fer-

guson, as prayed in the complaint on file therein.

RICHARDS & HAGA,
Attorneys for Plaintiff.
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Due and legal service of the foregoing notice, by

receipt of copy, admitted this 11th day of October,

1905.

HAWLEY, PUCKETT & HAWLEY.
Attorneys for Defendant P. J. Ferguson.

[Endorsed] : No. 227. Blood vs. Ferguson et al.

Notice of Motion. Filed Oct. 11, 1905. A. L. Rich-

ardson, Clerk.

DEED.

This indenture, made this 11th day of October, in

the year of our Lord one thousand nine hundred and

five, between J. C. Blood, of Boise, Ada County,

Idaho, the party of the first part, and P. J. Fergu-

son, of Borough of Shenandoah in the County of

Schuylkill and State of Pennsylvania, the party of

the second part, witnesseth:

That the said party of the first part, for and in

consideration of the sum of twenty-five thousand

(25,000) dollars, lawful money of the United States

of America, to him in hand paid by the said party

of the second part, the receipt whereof is hereby

acknowledged, does by these presents grant, bargain,

sell, remise, release, and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns forever an undivided one-fourth interest of,

in and to all those and each of those certain placer

mining claims all situated in Boise County, State of
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Idaho, in an unorganized mining district on Gold

Fork Creek and its tributaries, and more partic-

ularly described as follows, to wit:

The Mary I,, located August 19tli, 1898, the location

notice of which was duly recorded September 12th,

1898, in Book 5 of Placers at page 10, and contain-

ing 160 acres.

Also the Copeland Placer Claim, located August

19th, 1898, the location notice of which was duly re-

corded September 12th, 1898, in Book 5 of Placers at

page 13, and containing 160 acres.

Also the Lucille Placer Claim, located August 19th,

1898, the location notice of which was duly re-

corded September 12th, 1898, in Book 5 of Placers

at page 11, and containing 160 acres.

Also the Johnson Placer Claim, located August

20th, 1898, the location notice of which was duly re-

corded September 12th, 1898, in Book 5 of Placers

at page 14, and containing 160 acresj

Also the Jasper Placer Claim, containing 20 acres,

located July 8th, 1892, by J. E. Gardner, the loca-

tion notice of which was duly recorded August 2d^

1892, in Book 2 of Placers at page 116.

Also the Jasper Placer Claim, located by L. A.

Lurchin, on July 8th, 1892, containing 20 acres, the

location notice of which was duly recorded, August

2d, 1892, in Book 2 of Placers at page 117.
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Also the Jasper Placer Claim, located by J. M.

Jasper, July Sth, 1892, containing 20 acres, the loca-

tion notice of which was duly recorded August 2d,

1892, in Book 2 of Placers at page 118.

Also the Jasper Placer Claim, located by E. E.

Haines on July Sth, 1892, containing 20 acres, the

location notice of which was duly recorded August

2d, 1892, in Book 2 of Placers at page 119.

Also the Jasper Placer Claim, located by Wm. F.

Haines on July 8th, 1892, containing 20 acres, the

location notice of which was duly recorded, August

2d, 1892, in Book 2 of Placers at page 120.

Also the Jasper Placer Claim, located by S. P.

White, July 8th, 1892, containing 20 acres, the loca-

tion notice of which was duly recorded, August 2d,

1892, in Book 2 of Placers at page 121.

Also the Jasper Placer Claim, located by B. F.

Lurchin, July 8th, 1892, containing 20 acres, the lo-

cation notice of which was duly recorded, August

2d, 1892, in Book 2 of Placers at page 123.

Also the Grover Placer Claim, located by John

H. Cole, August 12th, 1898, containing 20 acres, the

location notice of which was duly recorded, Septem-

ber Sth, 1898, in Book 4 of Placers at page 629.

Also the Eureka Placer Claim, located by J. C.

Blood, S. C. Fulton, D. C. Stoops, A. Stoops, M. E.

Fulton, S. D. Blood, J. B. Leslie and E. L. Fulton,

May 31st, 1901, containing 160 acres, the location



/. C. Blood. 189

notice of which was diily recorded, June 4th, 1901,

in Book 6 of Placers at page 74.

Also the Sun Placer Claim, located by N. W.

Shrigley, May 20th, 1901, containing 20 acres, the

location notice of which was duly recorded. May

27th, 1901, in Book 6 of Placers at page 72.

Also the Bright Gold Placer Claim, located by F.

Rowhouse, M. B. McGlenn, H. B. Grumbling and

"W. Abrams, May 18th, 1901, containing 80 acres, the

location notice of which was duly recorded, June 4th,

1901, in Book 6 of Placers at page 75.

Also the Earnest S. Placer Claim, located by R.

Rowhouse, J. B. Leslie, W. H. Smith, C. M. Mul-

len, A. A. Smith, M. E. Fulton, E. L. Fulton and

R. T. Fulton, May 18th, 1901, containing 160 acres,

the location notice of which was duly recorded, June

4th, 1901, in Book 6 of Placers at page 76.

Also the Douella C. Placer Claim, located by D.

C. Stoops, A. Stoops, S. D. Blood, T. B. Smith, J.

C. Blood, L. M. Gorton, W. A. Bean and S. C. Ful-

ton, on May 18th, 1901, containing 160 acres, the lo-

cation notice of which was duly recorded, June 4th,

1901, in Book 6 of Placers at page 77.

Also the Last Chance Placer Claim, located by

Jacob Stover, on May 20th, 1901, containing 20 acres,

the location notice of which was duly recorded, May

27th, 1901, in Book 6 of Placers at page 71.
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Also the Mud Placer Claim, located by Edward A.

Cole on August 13tli, 1898, containing 20 acres, the

location notice of which was duly recorded, Septem-

ber 5th, 1898, in Book 4 of Placers at page 628.

Also the Jasper Placer Claim, located by J. M.

Jasper on July 8th, 1892, containing 20 acres the

location notice of which was duly recorded, August

2d, 1892, in Book 2, of Placers at page 122.

Also the Cold Creek Placer Claim, located by S.

C. Fulton, M. E. Fulton, E. L. Fulton, E. T. Fulton,

J. C. Blood, S. D. Blood, D. C. Stoops, and A. Stoops,

July 9th, 1900, containing about 200 acres, the loca-

tion notice of which was duly recorded, July 26th,

1900, in Book 6 of Placers at page 30.

Also the Tail End Placer Claim, located by B. F.

Lurchin, John Gardner and Wm. F. Haines on

August 15th, 1892, containing 20 acres, the location

notice of which was duly recorded, August 31st, 1892,

in Book 2 of Placers at page 131.

Also the Tail End Placer Claim, located by R. E.

Haines and Wm. F. Haines, August 15th, 1892, con-

taining 18 acres, the location notice of which was

duly recorded, August 31st, 1892, in Book 2 of

Placers at page 132.

Also the Tail End Placer Claim, located by S. P.

White and Wm. F. Haines on August 15th, 1892,

containing 20 acres, the location notice of which was
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duly recorded, August 31st, 1892, in Book 2 of

Placers at page 133.

Also that certain water right of six cubic feet per

second of the waters of Ferry Creek, located by N.

W. Shrigley and Jacob Stover on May 20th, 1901,

the location notice of which was duly recorded on

May 27th, 1901, in Book 3 of Millsites and Water

Rights at page 405.

All of the above-mentioned records being of the

records of the county recorder's office of Boise

county, Idaho.

Together with all dips, spurs and angles, and also

all the metals, ores, gold and silver-bearing quartz

rock and earth therein ; and all the rights, privileges,

and franchises thereto incident, appendant, and ap-

purtenant, or therewith usually had and enjoyed;

and also all personal property, machinery, buildings

and other implements situate thereon and belong-

ing thereto and used in connection therewith; and

also all and singular the tenements, hereditaments

and appurtenances thereto belonging, or in any wise

appertaining, and the, rents, issues and profits there-

of.

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

thereto incident, unto the said party of the second

part, his heirs and assigns forever.
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In witness whereof, the said party of the first part

has hereunto set his hand and seal, the day and year

first above written.

J. C. BLOOD.

Witness

:

W. J. ABBS.

State of Idaho,

County of Ada,—ss.

On this 11th day of October in the j^ear 1905, be-

fore me, W. J. Abbs, a notary public in and for said

county, personally appeared J. C. Blood, known to

me to be the person whose name is subscribed to the

within instrument, and acknowledged to me that he

executed the same.

In witness whereof, I have hereunto set my hand

and affixed my notarial seal, the day and year in this

certificate first above written.

[Seal] W. J. ABBS,

Notary Public.

[Endorsed] : No. 227. J. C. Blood to P. J. Fer-

guson. Deed. Filed Oct. 12th, 1905. A. L. Rich-

ardson, Clerk.
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Journal Entry.

At a Stated Term of the Circuit Court of the United

States, for the District of Idaho, Central Di-

vision, held at Boise, Idaho, on Thursday, the

12th day of October, 1905. Present: Hon. JAS.

H. BEATTY, Judge.

J. C. BLOOD

vs. No. 227.

P. J. FERGUSON et al.

Order Sustaining Motion for Decree, etc.

On this day this cause came on to be heard upon

the plaintiff's motion for a decree herein, and after

argument by O. O. Haga, Esq., on behalf of plain-

tiff and by W. H. Puckett, Esq., on behalf of de-

fendants, the Court being fully advised in, the prem-

ises, sustained said motion and ordered that plain-

tiff be granted a decree as demanded thereupon, said

decree was signed and filed in open court, and upon

motion of defendants' counsel, ordered that there

be a stay of execution herein for a period of thirty

days from this date.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Idaho, Central Division.

J. C. BLOOD,
Plaintife,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Decree.

This cause came on to be heard on the 8th day of

April, 1905, and was heard upon the complaint of

plaintiff, the answer of the defendant P. J. Fergu-

son, and the replication of plaintiff thereto, upon the

agreement of the parties, bearing date the 26th day

of July, 1901, and the exhibits and proof in the cause

and arguments of counsel. The defendant S. C. Ful-

ton not appearing by counsel, or otherwise, although

duly served with summons, in this cause, and it ap-

pearing that the default of S. C, Fulton for failure

to appear has been regularly entered.

The Court now being fully advised in the prem-

ises, finds that the plaintiff and the defendant P.

J. Ferguson on or about the 26th day of July, 1901,

entered into a written agreement, a copy of which

is attached to the complaint on file herein, for the

purchase by the defendant P. J. Ferguson from thg

said plaintiff and S. C. Fulton of the property de-
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scribed in said complaint, for the sum of fifty thou-

sand ($50,000) dollars, and that the defendant P. J.

Ferguson has paid thirty-nine thousand ($39,000)

dollars of said amount, and that there is still due

and unpaid from said defendant P. J. Ferguson to

the said J. C. Blood and the said S. C. Fulton, eleven

thousand ($11,000) dollars, and that plaintiff is en-

titled to one-half of said amount, to wit, five thou-

sand and five hundred ($5,500) dollars, with inter-

est thereon from the 15th day of August, 1902, at the

rate of 7 per cent per annum;

And the Court further finds that the said J. C.

Blood has kept and performed the part of said agree-

ment by him to be kept and performed, and has exe-

cuted and tendered to said P. J. Ferguson and his

attorneys of record in this cause, a good and suffi-

cient deed to an undivided one-fourth interest in said

premises. \

The Court further finds that the said plaintiff has

a vendor's lien on the premises described in said

complaint for the amount due him from the defend-

ant P. J. Ferguson, and that said plaintiff is en-

titled to the relief prayed for in his complaint herein

and to a foreclosure of said lien.

It is, therefore, ordered, adjudged and decreed that

the defendant P. J. Ferguson pay to the said plain-

tiff J. C. Blood, the sum of six thousand seven hun-

dred and fifteen ($6,715.00) dollars, with interest
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thereon at the rate of 7 per cent per annum from the

date hereof; and that plaintiff has a lien therefor

against the interest of the said defendant P. J. Fer^

guson in and to the following described placer mining

claims; situated in Boise County, Idaho, in an un-

organized mining district on Gold Fork Creek and

its tributaries, to wit:

The Mary I, located August 19th, 1898, the loca-

tion notice of which was duly recorded September

12th, 1898, in Book 5 of Placers at page 10, and con-

taining 160 acres;

Also the Copeland placer claim, located August

19th, 1898, the location notice of which was duly re-

corded September 12th, 1898, in Book 5 of Placers

at page 13, and containing 160 acres;

Also the Lucille placer claim, located August 19th,

1898, the location notice of which was duly recorded

September 12th, 1898, in Book 5 of Placers at page

11, and containing 160 acres;

Also the Johnson placer claim, located August

20th, 1898, the location notice of which was recorded

September 12th, 1898, in Book 5 of Placers at page

14, and containing 160 acres;

Also the Jasper placer claim, containing 20 acres,

located July 8th, 1892, by J. E. Gardner, the loca-

tion of which was duly recorded August 2d, 1892, in

Book 2 of Placers at page 116;
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Also the Jasper placer claim, located by L. A.

Lurchin on July 8th, 1892, containing 20 acres, the

location notice of which was duly recorded on August

2, 1892, in Book 2 of Placers at page 117

;

Also the Jasper placer claim, located by J. M.

Jasper, July 8th, 1892, containing 20 acres, the loca-

tion notice of which was duly recorded August 2,

1892, in Book 2 of Placers at page 118;

Also the Jasper placer claim, located by R. E.

Haines on July 8th, 1892, containing 20 acres, the

location notice of which was duly recorded, August

2d, 1892, in Book 2 of Placers at page 119

;

Also the Jasper claim, located by Wm. F. Haines

on July 8th, 1892, containing 20 acres, the location

notice of which was duly recorded, August 2d, 1892,

in Book 2 of Placers at page 120

;

Also the Jasper placer claim, located by S. P.

White, July 8th, 1892, containing 20 acres, the loca-

tion notice of wliich was duly recorded, August 2d,

1892, in Book 2 of Placers at page 121;

Also the Jasper claim, located by B. F. Lurchin,

July 8th, 1892, containing 20 acres, the location no-

tice of which was duly recorded, August 2d, 1892,

in Book 2 of Placers at page 123

;

Also the Grover placer claim, located by John H.

Cole, August 12th, 1898, containing 20 acres, the lo-

cation notice of which was duly recorded, Septem-

ber 5th, 1898, in Book 4 of Placers at page 629;
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Also the Eureka placer claim, located by J. C.

Blood, S. C. Fulton, D. C. Stoops, A. Stoops, M. E.

Fulton, S. D. Blood, J. B. Leslie and E. L. Fulton,

May 31st, 1901, containing 160 acres, the location

notice of which was duly recorded, June 4th, 1901,

in Book 6 of Placers at page 74

;

Also the Sun placer claim, located by N. W.
Shrigley, May 20th, 1901, containing 20 acres, the

location notice of which was duly recorded, May 27th,

1901, in Book 6 of Placers at page 72;

Also the Bright Gold placer claim, located by F.

Rowhouse, M. B. McGlenn, H, B. Grvunbling and

W. Abrams, May 18th, 1901, containing 80 acres, the

location notice of which was duly recorded, June 4th,

1901, in Book 6 of Placers at page 75;

Also the Earnest S. placer claim, located by F.

Rowhouse, J. B. Leslie, W. H. Smith, C. M. Mullen,

A. A. Smith, M. E. Fulton, E. L. Fulton and R. T.

Fulton, May 18th, 1901, containing 160 acres, the

location notice of which was duly recorded, June 4th,

1901, in Book 6 of Placers at page 76

;

Also the Donella C placer claim, located by D.

C. Stoops, A. Stoops, S. D. Blood, T. B. Smith, J.

C. Blood, L. M. Gorton, W. A. Bean and S. C. Ful-

ton, on May 18th, 1901, containing 160 acres, the

location notice of which was duly recorded, June 4th,

1901, in Book 6 of Placers at page 77

;
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Also the Last Chance placer claim, located by-

Jacob Stover on May 20th, 1901, containing 20 acres,

the location notice of which was duly recorded, May
27th, 1901, in Book 6 of Placers at page 71

;

Also the Mud placer, located by Edward A. Cole on

August 13th, 1898, containing 20 acres, the location

notice of which was duly recorded, September 5th,

1898, in Book 4 of Placers at page 628;

Also the Jasper placer claim, located by J. M.

Jasper on July 8th, 1892, containing 20 acres, the lo-

cation notice of which was duly recorded, August

2d, 1892, in Book 2 of Placers at page 122

;

Also the Gold Creek placer claim, located by S.

C. Fulton, M. E. Fulton, E. L. Fulton, R. T. Ful-

ton, J. C. Blood, S. D. Blood, D. C. Stoops and A.

Stoops, July 9th, 1900, containing about 200 acres,

the location notice of which was duly recorded, July

26th, 1900, in Book 6 of Placers at page 30

;

Also the Tail End placer claim, located by B. F.

Lurchin, John Gardner and Wm. F. Haines on

August 15th, 1892, containing 20 acres, the location

notice of which was duly recorded, August 31st, 1892,

in Book 2 of Placers at page 131

;

Also the Tail End placer claim, located by R. E.

Haines and Wm. F. Haines, August 15th, 1892, con-

taining 18 acres, the location notice of was duly re-

corded, Aug. 31, 1892, in Book 2 of Placers at page

132;
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Also the Tail End placer claim, located by S. P.

White and Wm. F. Haines on August 15th, 1892, con-

taining 20 acres, the location notice of which was

duly recorded, August 31st, 1892, in Book 2 of

Placers at page 133

;

Also that certain water right of six cubic feet per

second of the waters of Perry Creek, located by N.

W. Shrigley and Jacob Stover on May 20th, 1901,

the location notice of which was duly recorded on

May 27th, 1901, in Book 3 of Millsites and Water

Rights at page 405.

All of the above-mentioned records being of the

records of the county recorder's office of Boise

County, Idaho.

Together with all and singular the rights, priv-

ilegeo, franchises, and appurtenances thereunto be-

longing or therewith usually had and enjoyed, and

all the improvements, dredges, structures and ma-

chinery on said premises.

And it is further ordered, adjudged and decreed

that in default of such payment by the said P. J.

Ferguson, all the right, title, interest and equity of

redemption of the said P. J. Ferguson and of all

those claiming under him in and to the above-de-

scribed premises, or so much thereof as may be nec-

essary, shall be sold by or under the directions of

H. L. Fisher, special Master in Chancery of this

Court, to satisfy the amount due and to become due,
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as aforesaid, for principal and interest on said in-

debtedness, and the costs and expenses of this action

herein allowed and decreed to be paid, and the ex-

penses of such sale, or so much thereof as such prop-

ert}^ will bring uj^on such sale ; and that said H. L.

Fisher, Master aforesaid, make such sale in accord-'

ance with the course and practice of this Court, and

at such sale the said J. C. Blood may become the

purchaser; that all the property ordered to be sold

under this decree shall be sold at public sale to the

highest bidder, in front of the door of the courthouse

in Idaho City, Boise County, Idaho ; that the notice

of such sale shall be given by said Master by adver-

tisement thereof once each week for four successive

weeks preceding the date of sale, in the "Idaho City

World," a newspaper of general circulation, pub-

lished at Idaho City, Boise County, Idaho, and for

the same period in the "Idaho Daily Statesman,"

a daily newspaper of general circulation, published

in Boise City, Ada County, Idaho, and that such

notice shall contain a statement of the time and place

of sale, the terms and conditions thereof, as herein

prescribed, and a description briefly describing the

property to be sold and the interest to be sold therein,

to wit, an undivided one-half interest. Upon the ac-

ceptance of any bid for such property, the pur-

chaser shall forthwith deposit with said Special

Master, 20 per cent in cesh of the amount of such
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bid; and in case any bidder shall fail to make the

deposit herein required upon the acceptance of his

bid, the special Master shall then and there again

offer the property for sale, without further notice

or advertisement. The deposit received from the

successful bidder, shall be held and applied on ac-

count of the purchase price of the property for which

such bid was made. If the Court shall not confirm

the sale for which the deposit shall have been made,

such deposit shall be returned to the bidder. Upon

confirmation of a sale by the Court, the purchaser

shall pay the balance due under his said bid and be

entitled to a deed for the interest of the said P. J.

Ferguson in and to the said premises, or such part

thereof as may be embraced in said sale.

It is further ordered that the purchase money re-

ceived by the said Master from said sale shall be de-

posited with the clerk of this Court, who shall pay

out of such moneys, the cost and expense of said sale

and the Master's compensation therefor; the costs

and expenses of this action and the amount here-

inbefore allowed and decreed to be paid to said plain-

tiff. The overplus, if any shall be paid to the said

P. J. Ferguson.

It is further ordered, adjudged and decreed that

if the moneys arising from said sale shall be in-

sufficient to pay the said costs and expenses and fees,

and all allowances made by this decree, and the
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amounts due the said plaintiff with interest com-

puted up to the date of said sale, then and in such

ease the said H. L. Fisher, Master as aforesaid, shall

specify the amount of such deficiency in his re-

port of said sale, and upon the coming in and con-

firmation of said report, the said P. J. Ferguson

shall pay to the said plaintiff the amount of such

deficiency with interest thereon, and said plaintiff

shall have execution therefor.

It is further, ordered, adjudged and decreed that

the; defendant P. J. Ferguson and all persons claim-

ing by, through or under him, be forever barred and

foreclosed from all equity of redemption and claim

of, in and to the said premises or property, or any

part thereof.

It is further ordered and adjudged that plaintiff

have and recover of the defendant P. J. Ferguson

his costs and expenses of this action, taxed at $67.15.

Dated this 12th day of October, 1905.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 227. Circuit Court of the U. S.

District of Idaho, Central Division. J. C. Blood vs.

P. J. Ferguson and S. C. Fulton. Decree. Filed Oct.

12th, 1905. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, District of Idaho, Central Divi-

sion.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Petition for Appeal.

The above-named defendant P. J. Ferguson, con-

ceiving himself aggrieved by the judgment and de-

cree made and entered on the 12th day of October,

1905, in the above-entitled cause, does hereby appeal

from the said judgment and decree to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the reasons specified in the assigi^ment of

errors which is filed herewith, and he prays that this

appeal may be allowed, and that a transcript of the

record, proceedings and papers upon which said or-

der was made, duly authenticated, may be sent tQ

the United States Circuit Court of Appeals for the

Ninth Circuit.

Dated this second day of April, 1906.

HAWLEY, PUCKETT & HAWLEY,
Attorneys for Defendant P. J. Ferguson.

[Endorsed] : No. 227. In the United States Cir-

cuit Court, Central Division, District of Idaho, J.
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C. Blood vs. P. J. Ferguson and S. C. Fulton, De-

fendants. Petition for Appeal. Filed April 2d,

1906. A. L. Richardson, Clerk. Hawley, Puckett

Hawley, Attorneys for Deft. P. J. Ferguson.

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, District of Idaho, Central Divi-

sion.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,
Defendants.

Assignment of Errors.

Comes now the above-named defendant P. J. Fer-

guson for himself, by Hawley, Puckett & Hawley,

his attorneys, and says that in the record and pro-

ceedings in the above-entitled cause there is manifest

error in this, to wit:

1. That the United States Circuit Court for the

Ninth Judicial Circuit, District of Idaho, erred in

holding and finding that the plaintiff and the de-

fendant P. J. Ferguson on or about the 26th day of

July, 1901, entered into a contract and written agree-

ment for the purchase by defendant P. J. Ferguson

from the plaintiff and S. C. Fulton, all of the prop-



206 P. J. Fergiison vs.

erty described in the complaint for the sum of fifty;

thousand dollars, or that any agreement in writing

was entered into between said parties at said or any

time for the purchase of the property described in

the comj^laint, or any part of portion thereof.

2. That said Court erred in holding and finding

that there is still due from said defendant P. J. Fer-

guson to the said plaintiff and the said S. C. Fulton

eleven thousand dollars, or any other sum, or amount

or at all.

3. That the said Court erred in holding and finding

that the plaintiff is entitled to one-half of said sum of

eleven thousand dollars, to wit, five thousand five

hundred dollars, with interest thereon from the 15th

day of August, 1902, at the rate of seven per cent

per annum, or that said plaintiff was or is entitled

to one-half thereof, or any other smn or amount, or

at all, with interest thereon from the 15th day of

August, 1902, or from any other date or time at the

rate of seven per cent per anniun, or interest at any

rate or per cent whatever.

4. That the said Court erred in holding and find-

ing that there was or is still due and unpaid from

said defendant P. J. Ferguson to said plaintiff J.

C. Blood, and S. C. Fulton, or either of them, any

sum or amount whatsoever, or that said plaintiff is

entitled to one-half of said or any amount whatsoever,
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either with or without interest from the 15th day of

August, 1902, or any other date or time, or at all.

5. That the said Court, erred in holding and find-

ing that the said J. C. Blood has kept and performed

the part of said agreement by him to be kept and per-

formed, or any part thereof.

6. That said Court erred in holding and finding

that said plaintiff J. C. Blood executed and tendered

to said defendant P. J. Ferguson and his attorneys

of record, or either or any of them, a good and suffi-

cient deed to an undivided one-fourth interest in

said premises described in said complaint, or that

any deed to said premises was made, or executed, or

tendered.

7. That said Court erred in holding and finding

that the said plaintiff has a vendor's lien on the

premises described in the complaint for the amount

due him from the defendant P. J. Ferguson.

8. That the said Court erred in holding and find-

ing that the said plaintiff is entitled to the relief

prayed for in his complaint herein, and to a fore-

closure of said lien.

9. That said Court erred in holding and finding

that the plaintiff is entitled to a judgment or decree

against the defendant herein.

10. That the said Court erred in holding and find-

ing that the plaintiff is entitled to recover any sum

whatever of, or from the defendant P. J. Ferguson.
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11. That said Court erred iu rendering its j;idg-

ment and decree that the defendant P. J. Ferguson

pay to the said plaintiff, J. C. Blood, the sum of six

thousand seven hundred and sixteen dollars, with-

interest thereon at the rate of seven per cent per an-

num from the date thereof.

12. That the said Court erred in adjudging and

decreeing that the plaintiff has a lien therefor

against the interest of the said defendant P. J. Fer-

guson in, and to the placer mining claims described

in said judgment and decree.

13. That the said Court erred in adjudging and

decreeing that in default of the payment by the said

defendant P. J. Ferguson of the amount adjudged

and decreed to be paid by him to said plaintiff, all

the right, title and interest and equity of redemption

of the said defendant P. J. Ferguson in and to the

j)remises descril^ed in the complaint and judgment,,

and decree herein, or so much thereof as may be

necessary, be sold by H. L. Fisher, Special Master

in Chancery, to settle the amount due.

14. That the said Court erred in adjudging and

decreeing that a deficiency judgment should be en-

tered against said defendant P. J. Ferguson in case

the amounts arising from said sale shoidd be insuffi-

cient to pay said costs and expenses and fees, and

the allowances made by this decree, and the amounts
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due plaintiff, with interest computed up to date of

sale.

15. That the said Court erred in adjudging and

decreeing that said plaintiff have execution for any

deficiency occurring after the sale of said property.

16. That the said Court erred in adjudging and

decreeing that the proj)erty ordered to be sold by the

Special Master be sold without the right of redemp-

tion, and without ordering that the right of redemp-

tion be allowed the defendant P. J. Ferguson.

Wherefore, the said P. J. Ferguson, defendant,

prays that the judgment of the Circuit Court of the

United States for the District of Idaho be reversed,

and that the said Circuit Court be directed to dis-

miss the said bill, and for such other relief as this

defendant may be entitled to.

HAWLEY, PUCKETT & HAWLEY,
Attorneys for P. J. Ferguson, Defendant and Ap-

pellant.

Service of the above and foregoing assigmnent of

errors is hereby admitted this day of April,

1906.

Attorneys for Plaintiff and Appellee.

[Endorsed] : No. 227. In the Circuit Court of the

United States, Ninth Judicial Circuit, District of

Idaho, Central Division. J. C. Blood, Plaintiff, vs.
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P. J. Ferguson and S. C. Fulton, Defendants. As-

signment of Errors. Filed April 2d, 1906. A. L.

Eichardson, Clerk. Hawley, Puckett and Hawley,

Attorneys for Defendant P. J. Ferguson.

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, District of Idaho, Central Divi-

sion.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Order Allowing Appeal.

The foregoing petition on appeal is granted, and

the claim of appeal therein made is allowed.

Dated this April 2d, 1906.

JAS. H. BEATTY,

District Judge and one of the Judges of the said

United States Circuit Court Presiding Therein.

We hereby admit service of the above.

RICHARDS & HAGA,

Attorneys for Plaintiff.

[Endorsed] : No. 227. In the Circuit Court of the

United States, Central Division, District of Idaho.
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J. C. Blood, Plaintiff, vs. P. J. Ferguson and S. C.

I^ulton, Defendants. Order Allowing Appeal. Filed

April 2d, 1906. A. L. Ricliardson, Clerk. Hawley,

Puckett & Hawley, Attorneys for Defendant P. J.

Ferguson.

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, District of Idaho, Central Divi-

sion.

J. C. BLOOD,
Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Bond on Appeal.

Know all men by these presents, that we, P. J.

Ferguson and Fidelity & Deposit Company of Mary-

land, as surety, are held and firmly bound unto J.

C. Blood in the full and just sum of five hundred

($500.00) dollars, to be paid to said J. C. Blood, his

attorneys, executors, administrators or assigns, to

which payment well and truly to be made, we bind

ourselves, our heirs, executors, administrators and

successors, jointly and severally, firmly by these

presents. Sealed with our seals and dated this 2d

day of April, 1906.
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Whereas, lately at the session of the Circuit Court

of the United States for the Central Division of the

District of Idaho, in a suit pending in said Court,

between the said J. C. Blood, plaintiff, and P. J. Fer-

guson and S. C. Fulton, defendants, a judgment and

decree was rendered against said defendant P. J.

Ferguson, and the said defendant P. J. Ferguson

having obtained from said Court an order allowing

an appeal to the Circuit Court of Appeals to re-

verse the judgment and decree of the aforesaid suit,

and a citation directed to the said J. C. Blood is

about to be issued, citing and admonishing him to be

and appear at the United States Circuit Coiirt. of

Appeals for the Ninth Circuit, to be holden at San

Francisco, California.

Now, the condition of the above obligation is such

that if the said defendant P. J. Ferguson shall

prosecute his said appeal to effect, and shall answer

all costs that may be awarded against hiijj if he fails

to make his plea good, then the above obligation is to

be void ; otherwise to remain in full force and virtue.

P. J. FERGUSON.
By HAWLEY, PUCKETT & HAWLEY,

His Attorneys and Agents.

FIDELITY & DEPOSIT COMPANY OF
MARYLAND,

Surety.

By SHERMAN G. KING,

Its Attorney in Fact.
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The form of the bond and the sufficiency of the

sureties on the foregoing bond, approved this 2d day

of April, 1906.

, JAS. H. BEATTY,

Judge.

State of Idaho,

County of Ada,—ss.

On this second day of April, 1906, before me,

Walter S. Walker, a notary public in and for said

county, personally appeared Sherman G. King,

known to me to be the person whose name

is subscribed to the within instrument, as the at-

torney in fact of the Fidelity and Deposit Company

of Maryland, and acknowledged to me that, he sub-

scribed the name of the Fidelity and Deposit Com-

pany of Maryland thereto as principal and his own

name as attorney in fact.

In witness whereof, I have hereunto set my hand

and affixed my offcial seal the day and year in this

certificate above written.

[Seal] WALTER S. WALKER,
Notary Public,

[Endorsed] : No. 227. In the Circuit Court of the

United States, Ninth Judicial Circuit, District of

Idaho, Central Division, J. C. Blood, Plaintiff, vs.

P. J. Ferguson and S. C. Fulton, Defendants. Un-

dertaking on Appeal. Filed April 2d, 1906. A. L]



214 P. J. Ferguson vs.

Richardson, Clerk. Hawley, Puckett & Hawley, At-

torneys for Defendant P. J. Ferguson.

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, District of Idaho, Central Divi-

sion.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Citation.

United States of America,—ss.

The President of the United States to J. C. Blood,

Greeting

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City of

San Francisco, State of California, within thirty

days from the date of this writ, pursuant to an ap-

peal filed in the clerk's office of the Circuit Court

of the United States, for the District of Idaho, Cen-

tral Division, wherein you are the plaintiff and ap-

pellee and P. J. Ferguson is defendant and appel-

lant, to show cause if any there be, why the judg-
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ment and decree in said appeal mentioned should ndfii

be corrected, and speedy justice should not be done to

the said parties in that behalf.

Witness, the Honorable MELVILLE W.

FULLER, Chief Justice of the Supreme Court of

the United States of America, this second day of

April, A. D. 1906, and of the Independence of the

United States, the one hundred and thirty-first year.

JAS. H. BEATTY,
United States District Judge, Presiding in the

United States Circuit Court.

[Seal] Attest: A. L. RICHAEDSON,
Clerk.

Service of the above and foregoing citation by

copy admitted this second day of April, A. D. 1906.

RICHARDS & HAGA,

Attorneys for Appellee.

[Endorsed] : No. 227. In the Circuit Court of the

United States, Ninth Judicial Circuit, District of

Idaho, Central Division. J. C. Blood, Plaintiff, vs.

P. J. Ferguson and S. C. Fulton, Defendants. Cita-

tion. Filed April 2d, 1906. A. L. Richardson, Clerk.

Hawley, Puckett & Hawley, Attys, for Deft. P. J.

Ferguson.
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Return to Record.

And thereupon it is ordered by the Court that a

transcript of the record and proceedings in the cause

aforesaid, together with all things thereunto relat-

ing, be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit, and the

same is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,

Clerk.

In the United States Circuit Court, Ninth Ju-

dicial Circuit, District of Idaho, Central Divi-

sion.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C.

FULTON,

Defendants.

Clerk's Certificate to Transcript.

I, A. L. Richardson, Clerk of the Circuit Court of

the United States, for the District of Idaho, do here-

by certify the foregoing transcript of pages num-

bered from 1 to 167, inclusive, to be full true and

correct copies of the pleadings and proceedings in

the above-entitled cause, and that the same together
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constitute the transcript of the record herein upon

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit.

I further certifyt that the cost of the record herein

amounts to the sum of $104.10, and the same has

been paid by the appellant.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 14th day of April, 1906.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed]: No. 1333. United States Circuit

Court of Appeals for the Ninth Circuit. P. J. Fer-

guson, Appellant, vs. J. C. Blood, Appellee. Tran-

script of Record. Upon Appeal from the United

States Circuit Court for the District of Idaho, Cen-

tral Division.

Filed May 7, 1906.

F. D. MONCKTON,
Clerk.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Idaho, Central Division.

J. C. BLOOD,

Plaintiff,

vs.

P. J. FERGUSON and S. C. FULTON,

Defendants.

Order Absolute Confirming Sale.

The report of H, L. Fisher, Special Master of this

Court, appointed in the above-entitled cause by the

decree entered herein on the 12th day of October,

1905, having- been filed in this Court on the 26th day

of December, 1905, showing that on the 23d day of

December, 1905, at the hour of two o'clock in the

afternoon, of said day, he sold at public auction to J.

C. Blood, the above-named plaintiff, all the property

of the said defendant P. J. Ferguson, mentioned and

described in the decree of this Court entered in the

above-entitled cause; and thereafter and on the 26th

day of December, 1905, this Court, on motion of tlie

attorneys for the said J. C. Blood, made an order nisi

confirming the said sale and report of said Special

Master, unless cause to the contrary thereof be shown

in ten days after notice of such order to the said P. J.

Ferguson or his attorneys, Hawley, Puckett & Haw-

ley, Esqs., and of the filing of said report ; and it ap-
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pearing to the Court that said order nisi coDfirriiiiig

such sale and a r-opy of the report of the Special

Master were duly served on tlie 26th day of

December, 1905, on Hawley, Puckett & Hawley.

Esqs., attorneys for the defendant, P. J. Ferguson

;

and it further appearing that no objection has been

made or filed in this cause against said report or

against the confirmation of said sale;

And now on this 16th day of January, A. B. 1006,

the Court having fully considered the said report,

and it appearing to the Court that the said sale was

duly and regularly made by said Master in accord-

ance with law and the course and practices of this

Court, and in the manner ]n'ovided in the said de-

cree; and it appearing that said proceedings and sale

ought to be confirmed;

Wherefore, it is by the Court ordered, adjudged

and decreed that the said report of the said jMaster

and the said sale b,y him made as set forth in his said

report, be, and the same is hereby, approved and

confiraied

;

And it is further ordered, adjudged and decreed

that after the expiration of one year from the date of

said sale, if no redemption be made thereupon, in the

mean time, that proper and legal conveyances of all

of the said projjerty so sold, to be executed to the

said purchaser, J. C. Blood, and that deeds of con-

veyance therefor be made by said H. L. Fisher,
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Special Master as aforesaid, to said J. C. Blood, of

all the property, rig'lits, privileges and appurtenances

in said decree described, in accordance with the

terms, and subject to the conditions of said decree;

And it is further ordered, adjudged and decreed

that the said plaintiff, J, C. Blood, have and recover

from said defendant P. J. Ferguson, the sum of five

thousand one hundred and forty-eight and 97/100

($5,148.97) dollars, being the deficiency specified in

the report of said sale, with interest thereon at the

rate of 7 per cent per annum to this date, and said

plaintiff may have execution therefor.

Dated this 16th day of January, 1906.

JAS. H. BEATTY,
Judge.

United States of America,

District of Idaho,—ss.

I, A. L. Richardson, Clerk of the United States

Circuit Court for the District of Idaho, do hereby

certify that the foregoing copy of order absolute con-

firming sale, in case No. 227, J. C. Blood, vs. P. J.

Ferguson and S. C. Fulton, has been by me com-

pared with the original, and that it is a correct tran-

script therefrom, and of the whole of such original,

as the same appears of record and on file at my office

and in my custody.

In testimony whereof, I have set my hand and
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affixed the seal of said court in said district this 8th

day of October, 1906,

[Seal]
'

A. L. RICHARDSON,

Clerk.

[Endorsed] : No. 227. In the Circuit Court of the

United States, Ninth Circuit, District of Idaho,

Central Division. J. C. Blood, Plaintiff, vs. P. J.

Ferguson and S. C. Fulton, Defendants. Order

Absolute Confirming Sale. Filed January 16, 1906.

A. L. Richardson, Clerk.

No. 1333. United States Circuit Court of Appeals

for the Ninth Circuit. P. J. Ferguson vs. J. C.

Blood. Certified Copy of Order Absolute Confirm-

ing Sale. Filed Oct. 12, 1906. F. D. Monckton,

Clerk.
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Appellant,

vs.

J. a BLOOD,
Appellee, j

APPELLEE'S BRIEF.

Upon Appeal from the United States Circuit Court for the

District of Idaho, Central Division.

Statement of the Case.

This actiou was brought to recover the bahince due ap-

pellee from appellant under the terms of a contract for

the ])uichase of some i)lacer mining claims. A copy of the

contract is attached to the complaint (pp. 7 to 12 of

trans. ) . It can not, as stated by counsel for appellant, be

properly termed an action for specific performance of con-

tract. Appellee pi'ays for a money judgment and for a

foreclosure of the e(iuity of appellant in the property, and

that the pr<)})erty nuiy be sold to pay the Judgment. Ap-

pellee retained the legal title as security until the property



sliould be fully paid for. Appellant undoi- liis ermtvaot

was to paj' 150,000.00 for a half interest in the property.

He paid several installments, aggTegating hi all |39,-

000.00, leaving a balance of .fll,000.00 still (\m\ one-half

of which belongs to appellee and the other half 1o one Ful-

ton, a former associate of appellee. The last installment

was aliout 18 months past due when the suit was com-

menced; it was due August 15th, 1002, and suit was cum-

menced January 27th, 1904.

The loAver Court found the issues in favor of appellee

and rendered judgment against appellant for .f0,715.00

and costs, amounting to |67.15, and decreed that appellee

had a vendor's lien on the premises for that amount. A

special master was appointed to sell the property nnle;-'o

the amount due was paid within 30 days. Appellant de-

clined to pay and a sale was had of appellant's interest in

all the property described in the contract. In the or<ler

confirming the sale the Court gave appellant one year froii!

date of sale in which to redeem the property. Appellant

has appealed from the decree in favor of appellee. The le

gality of the proceedings subseipient to the decree are not

involved in this appeal.

Argument.

Appellant appears to contend that the evidence in this

case does not show that the contract on which this action

is based, was signed by appellant, and as said contract re-

lates to the purchase of i-eal property, it is contended that

the same is void under the statute of frauds.

Sections 6007 t(» (3009 K. S. of Idaho.

In view of the fact that the original contract was in the

possession of appellant, and in view also of the fact that
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ii])])('ll:nil (Icfliiu'd to prddncc ilic saiiie, the appollcc was

from necessity coinpelled to rely upon the eoi>y of said

contract wliicli had been delivered to Itini by ajjpellant's

aii'ent, and njjon secondary evidence showing its execution

by ai)pellant, if s\U'li execution be necessary.

We think (he evidence is so conclusive upon the ques-

ti<ui of the execution of the contract attached to the conv

l)laint in this case that there can be no room for such con-

tention as counsel for appellant has I'aised, but in view

of the fact that they have devoted a large part of their

brief to a discussion of this ([uestion, we feel it our duty

to call tlie attention of tlu^ Coiirt to the facts which take

jiiis case out of the statute referred to and fully justify

the decision of the lower court.

^tatnte of Frattdft.

Section 0(107 of the Revised Statutes of Idaho reads as

follows

:

"No estate or interest in real property, other than for

leases for a term not exceeding one year, nor any trust

or power over or concerning it, or in any umnner relating

thereto, can be created, granted, assigned, surrendered, or

declared, otherwise than by operation of law, or a convey-

ance or other instrument in writing, sultscribed by the

party creating, granting, assigning, surrendering or de-

claring the same, or by his lawful agent thereunto author-

ized by writing."

And Section 0008 of the Revised Statutes of Idaho, reads

as follows

:

''The preceding section must not be constriied to affect

(he ]>o\ver of a testator in the disposition of his real prop-

erty by a last will and testament, nor to prevent any trust

from arising or being extinguished by implication or op-



('ration of laiw, nor to abridge the power of any conrt to

compel tlie specific performance of an agn^nient, in case

of part performance tliereof."

Ami Section 0009, in so far as it alfects the (jnestion in-

volved in this case, reads as follows

:

''In the folloAving cases the agreement is invalid, nnlcss

the same or some note or men, orandiim thereof be in writ-

ing and subscribed bv the party charged, or by his agent.

Evidence, therefoi-e, of the agreement can not be received

without the writing or secondary evidence of its contents:******
5th. "An agreement for the leasing for a h)nger })eri(id

than one year, or for the sale of real property, or of an

interest therein, and such agreement, if made by an agent

of the partj' sought to be charged, is invalid, unk^s

the authority of the agent be in writing, subscribed by tiie

party sought to be charged."

The facts in the case at bar, as sIioavu by the rec<u-<l and

in so far as they may atfect the (jiiestion under discussion

are substantially as follows:

The appelle and one S. C Fulton, in tlie spring of 1901,

were associated together in the mining business in Boise

County, Idaho, and were both interested in the ])roperty

involved in this action, either as owners or as hohlers of

options thereon. The appellee began negotiations with

appellant relative to the purchase of a one-half interest in

the property owned or controUefl by appellant and said

Fulton. The negotiations culminated in a dis-

patch sent by the appellant to the appel-

lee, notifying appellee that a ]\Ir. Lawler would arrive

in a few days dothwl with full authority to act for ap-

pellant in the matter concerning which they had beini ne-



jjotiatinjj; (p. 55 of ti-aus. ). This was on April 18th, 1901.

Th<^ teh'jirain said : "Mr. Lawler is clothod with full au-

thority to act for nil'" (p. 108 trans.). Mr. Lawler ar-

rived in Denver as stated in the telegram, and he, Mr. Fnl

(on and apjieliee eanie to Idaho and went ont to examine

the property; tliey spent some time prospectinii' the jjronnd,

after which ^Ir. Lawler stated: "There is no nse pros-

pecting any further. I am satisfied, and now will come

ont to Boise and T will make my report to ;Mr. Ferguson"

(p. 55, trans. ). Mr. Lawler made his report and for-

warded it to Mr. Ferguson at Shenandoah, Pennsylvania.

The parties remained in Boise waiting to hear from Mr.

Ferguson. On the 2(>th day of June, 1901, Mr. Lawler

received a telegram froni appellant stating that he would

forward |1,000 on that day
; |9,000 in twenty days ; .|7,000

in thirty days, and the halance in four months, and making

certain inijuiries in regard to the buying of machinery.

(Exhibit No. 1, p. 113.) The telegram was shoAvn to the

appellee and the first |1,000 was paid appelle and his part-

ner. Thereupon Mr. Lawler returned to Pennsylvania

and on July 18th, 1901, the appellee received a telegram

signed by Mr. Lawler, saying: "Ferguson can not leave

until Tuesday or gt» further than Buffalo want you to meet

us Iro(iuois hotel Tuesday evening notify Fulton other

matter arranged, answer" (p. 113) ; and on July 20th ap-

pellee received another telegram signed by Mr. Lawler,

who was at Shenandoah with appellant, saying: "Meet

us in Buffalo as requested in former message to sign i)a-

pers have money for both payments, answer." (Exhibit

No. 3, p. Ill trans.

)

In response to the telegrams just mentioned the ap-

pellee went to Butialo, where he met appellant and Mr.
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Lawier. The negotiations were gone over and appellant

informed the appellee that he could not make the payments

according to the telegram of June 26th, and it was agreed

that the payments should he as follows: f{),000 in twenty

days; $7,000 in thirty days; .|10,000 in three months; |7,-

000 in four month; P,000 in eight months, and $13,000

on the 15th of August, 1902, making in all $50,000; $1,000

having been previously paid (p. 01 trans.).

The a])pellant dictated the terms of the proposed agiee-

nient, but being in a great hurry to return to his home on

the next train, he suggested that his representative, ilr,

LaAvler, remain and prepare the agreement, stating to

Mr. Lawier: "You people are competent to draw up this

agreement. Have Mr. Blood sign it and acknowledge it

and forward it to me at my home in Shenandoah, Pa., and

1 will sign it and acknowledge it there" (p. 62 trans.).

Appellant's instructions Avere carried out. Mr. Lawier

prepared the agreement and it was signed and acknowl-

edged by the appellee and delivered to Mr. Lawier, who

placed in it an envelope, sealed it, and stated that lie

would forward it to Mr. Ferguson and have him sign and

asknowledge it (p. 62 trans.). At the same time ^fr. Law-

ier gave to appellee a copy of the agreement wliicli apjicl-

lee had signed; the copy Avas carefully compared with the

original and was an exact duplicate. Later, Mr. Lawier

came out to Idaho and in company with the appellee, ex-

amined the records at the County Recorder's office to as-

certain the chai*acter of the title to the property, which

was to be transferred. At Mr. Lawler's suggestion sev

eral corrections Avere made in the title, quitclaim deeds

secured from former owners and other minor defects cor-

rected; being satisfied Avith the title, ]Mr. LaAvlei' deliv-



well to appi'Ilec two dicrks si«j;ned by ai)pplljint, one for

JfO.OOO ami tlic otlicr for |7,000. Tlio otln'r payments men-

tioned in tile eontraet were made snV)stantially as there-

in stated, and |2,000 was paid on the last payment of ^13,-

000 to he made Aui>ust 15th, 1902, leavini»- a balance of $11,-

000. Appellee jiroeeeded to eqnip the property; purchased

expensive machinery, and carried out his part of the con-

ti-aet in every respect. Appellant kept his representative

on the property to represent him and to in a measure sup-

erintend the erection of the dredge and its operation after

erected.

Tlie sinkinii fund mentioned in the contract to be cre-

ated foi' the purpose of operating- expenses until the prop-

erty should be self-sustaining was paid in; fSOO by ap-

pellee and Mr. Fulton and J^SOO by appellant, and the

money was expended in the operation of the plant. A]v

jx'Uee gave his whole time to the project and the erection

and operation of the dredge. The ajipellant himself, in

the summer of 1902, spent some time on the property ex-

amining it in person, watching the operations, and made

suggestions as to equipment and place of operation, all of

which were carrieil out (pp. 100 and 101 trans.). At no

time did appellant intimate that he had not signed the

agreement prepared at Buffalo, a copy of which was at-

tached to the complaint. At the time he visited the prop-

erty he had paid f37,000 under the contract. The time

for making the last payment of .|13,000 Avas discussed, ap-

pellant stating that he was not certain that he would be

able to make it promptly or on the 15th of August, 1902,

and it was suggested that he might pay part of it tl:en

and part of it a little latter in case is should be incon-

venient for him to make it all in one payment at the time



when it became due. The inattei* was left open and he was

to advise appellee as soon as he returned to his home in

Pennsylvania if any further time would he required (pp.

109,110). He neglected, hov ever, to notify appellee what

further time, if any, he needed and neglected entirely to

make any further payments ; demands were made upon him

to comply with his contract and pay the balance due on

the final payment, but all demands were ignored. Several

letters and telegrams will be found in the record from

appellant relating to the contract or his business rela-

tions with appellee, in none of which is there any intima-

tion that the contract prepared at Buffalo had not been

signed by appellant. He repeatedly stated to the appellee

that ''Mr. Lawler transacts all business for me in regard

to this matter, and whatever you people do with Mr. Tiaw-

ler, I stand good for" (p. 108 trans.). At no time did Mv.

Lawler intimate that the contract had not been signed,

but in his letters he fre(]uently refei-red to '"the agreement

entered into at Butt'alo between you and ^Ir. Ferguson"

(p. 122 trans.), and a])pellee was at all times led to believe

b}^ the statements and conduct of appellant and his rep-

resentative, Mr. I.awhM', that the contract had been duly

executed by appellant as he had agreed to do wIumi it wa".

being prepared at Buffalo.

Section 5559 of the Kevised Statutes of Idaho iivovidej!

as follows

:

"There can be evidence of the contents of a writing,

other than the writing itself, except in the following cases :

» « » « »

"2. When the original is in the possession of llie jiarty

against whom the evidence is offered, and he fails to pro-

duce it after reasonable notice."



IMirsuMiit (o tliis stiihitory pi'ovisioii and ilic ])r<u-1"ic<'

<.r tilt' Coui'l, |ni(ti- to (!i(" takhifi' of icstinioiiy in tlx' cnsc.

liici'c was si'i-v('(l on connscl for appollanf a written notice

i'('(]\us(in<i- tluMu (<i ])ro(lHt(' (lie ori.ninal contract, and, if

lii(_v sliuijld fail lo do so, tlu'y were notitii'd tliat a])])elle(>

would offer secondary evidence of its contentions (pp.

114 and 115 trans.). The record sliows tliat the appellant

failed to ])roduce the ori<>inal contract (p. 64) ;
it

also slutws tliat .Mi*. Lawler te.lejiraphed to ajipellant's

counsel that the orij^inal contract Avas in appellant's

possession and was beinf? forwarded to apjxdiant's conn

sel, but for some unaccountable reason it was not ])ro-

duced at the heariuii' or offered in evidence. Upon tlH'

failure of appellant and his counsel to produce the origi-

nal, appellee, under the statute above quoted, identified

(he co])y which had been delivered to him and which had

lieci* carefully c!;uii)are.i with the ori<>inal and found to be

an t».\act cojn-, aiul the same was introduced in evidence, it

lieinji' identical with the co])y attached to the complaint.

( IMaintifC's Exhibit No. 5, pp. 115 to 120.)

(%n)siderin<i- the positive statements made by appellant

to ajjpellee at liutTalo, (hat he would execute the contract

as soon as it was received ; considerinii' also the fact that

for several years he led appellee to believe that he (appel-

lant ) had siiL-ned it as he had stated he would; considering

(he fact that he proceeded under the contract as though it

luid been signed by all the parties to it, made payments un-

der it, went into possession of the property under it, made

improvements on the property and proceeded w ith the man

agement of tlie property and conducted himself in all re-

sjn'cts as thougli the contract were signed, and considering

also rlie fact that he declined to produce the original con-
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tract iu evidence \\iieii rciiuested by appellee, we think nnl

v

one conclusion should ]>i-evail and that is that tlie contract

was executed b.v appellant as he stated to appellee he

would and as he lead appel lei' to believe he had. No other

presumption can obtain without doing tlie jiTossest injus-

tice to appellee. It will be observed that Ihere is no evi-

dence in this case that the contract was not si<jne(l by a])-

pellant and the circunislauces and facts detailed above cer-

taiul}' justify the conclusion that the contract was duly

executed by all the parties to it.

But even assunnn.n-, for the sake of ariiutnent, that the

contract was not actually si.uned by apjiellant, we c(uitend

that this is wholly inunaterial for the i-eason that the stat-

ute (Sections 6007 to 0009) does !U)t ai)ply in cases of thiis

character. Under this statute it is sufficient if the iirantov

signs it and delivers it to the grantee, who accepts it and

procwds under it, and the evidence iu this case concdusive-

ly shows that the contract in (juestion was signed by I'he

grantor of this property.

This identical question was before the Supreme Court of

California in the case of Scott vs. Glenn, 98 Cal. 168, an<l

in that case the Court said

:

"It is insisted that the contract is void as a contract for

the sale of real estate, because not signed by the vendees.

The vendor is the party to be charged, and his signature

to the contract, taken in connection with the didivery

thereof to the vendee, and the partial payment thereunder,

binds both parties."

Citing several authorities. To the same effect

:

Benson vs. Shotwell, 87 Cal. 49.

McPherson vs. Fargo, 10 S. D. 611.

Butenberg vs. ^lain, 17 Cal. 214.
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Earl vs. Campbell, 14 How. Pr. 333.

Levy vs. Brush, 8 Abb. Pr. N. S. 424.

De Beershi vs. Paij^e, 47 Barb. 174; 36 N. Y. 539.

Bri<>j>s vs. Piatri(l.u,e, 7 Jones & S. 348.

Even assuuiino' that this statute requires tlie contract

to be signed by both the grantor and the grantee, we con-

tend that the appellant in this case can not avail himself

of this statute, lu-cause he comes directly witliin the pro-

visions of Section 3225 of the Revised Statutes of Idaho,

which reads as follows

:

"Where a contract, which is reiiuircd by law to be in

wi-itiug, is pi'evented from lieing put into writing by tlie

fraud of a party tliei-eto, any other party who is by such

fraud led to believe that it is in writing, and acts upon

such belief to his prejudice may enforce it against the

fraudulent party."

Appellant comes squarely within the above statute; he

dictated the terms of the contract; left his confidentia]

agent, Mr. Lawler, and appellee to write out the contract,

and stated to both of them that appellee should sign it and

acknowledge it, and that Mr. Lawler should then forward

it to appellant and when received by him he would sign it

and acknowledge it. Ap])ellee has carried out his part of

the contract in every respect; expended a great deal of

mone}' under it ; equipped the property with expensive ma-

chinery, purchased the property on which the contract

shows he only held options at the time the contract was

executed. He can not be placed in statu quo. And to allow

a.ppellant now to avail himself of the defense which his

counsel have raised, would permit him to reap the reward

of his oAvn fraud and deception.
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Part Pcrfoniiaiiic Takes Contract Out of Stattiic of

Frauds.

It is well settled that part perforniaix-o of ;ni (iral con-

tract which the statute requires to he in writing takes tlie

contract out of the statute of frauds, and a court of equity

will enforce it according to its terms.

"Although a contract for the sale or transfer of an in-

terest in real estate is in parol, when a writing is required

hy the statute of frauds, it may yet be enforced in equity

where tln^re has hfH^n partial performance of the nature

hereinafter described by tlie party seeking the aid of the

Court. * * * The general consensus of opinion seems to

be that there must have been such part performance by

the party asking f(tr a decree and that the parties can not

be restored to their original relative positions ; and further,

the situation must be such that to permit the defendant to

invoke the statute, intended to prevent fraud, would lie. in

effect, to make tlie statute itsidf an engine of frand."

26 Am. & Eng. Iilncyc. of Law, pp. 50 to 52.

In suppoi't of tlu^ doctrine above stated authorities are

cited from nearly every State in the Union, including de-

cisions of the United States Supreme Court and the Courts

of England. Among the decisions of the United States

Supreme Court affirming this docti'ine are the follow-

ing :

Townsend vs. ^'anderwerker, 100 IT. S. 171.

Brown vs. Sutton, 129 U. S. 238.

Riggles vs. Erney, 154 U. S. 214.

Dunphy vs. Kyan, 116 U. S. 491.

Williams vs. :\rorris, 95 U. S. 444.
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roiinsel for ;i|)|»('ll:iiit sfiiteil in their l)ri('f that t1u'A

liave not found any dci-isions of the Idaho Supreme Couri.

relath'e to tliis question. We call the Court's attention,

howe-NTr, to the followi-npf decisions of the Idaho Sii])renie

Court wherei]! tlie doctrine of part performance Avas de-

I'lared hy that Court to render a parol contract for the

3=!ale of real estate valid.

Deeds v.^. Stepliens, m Pac. o34.

Flemin.u vs. Raker, 85 Pac. lOOll.

Barton vs. Dunlap, 66 Pac, 832,

Francis vs. (ireen, 65 Pac. 362,

Male vs. Let1ani>-, 63 Pac, 108.

In some of tlie foregoing cases the identical question

and the identical statute discussed by appellant in this

case, were considered hy the Court. In none of these cases,

liowever, did the facts shoAV a written contra' t signed hi)

tlie grantor and delivered to the grantee as we have in the

case at bar, neither do the facts reveal a positive state-

ment or agTeement on the part of the vendee that he would

sign the contract which the vendor had signed and de-

livered to him as we have in the case at bar.

Contract Mag Be Finved By Parol Testimonij.

Counsel for appellant is not in a position to contend that

the statute of frauds applies in this case, because, "when a

contract within the statute of frauds is proved by parol

evidence without objection or exception, the right to in-

voke the statute is waived and can not afterwards be in-

sisted upon."

Nunez vs. Morgan, 77 Cal. 428.

Livermore vs. Stine, 43 Cal. 274.

Taylor vs. Russell, 119 N. Car. 30.
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Green vs. N. (\ E. R. Co. 77 N. Car. 95.

Torres vs. Thompson, 60 N. Y. Supp. 791.

Collins vs. Thayer, 74 111. 138.

A'aughn vs. Vaughn, 100 Tenn. 282.

jNIiller vs. Harper, 03 Mo. App. 293.

Royal R. Co. vs. G. G. Co. 90 Mo. App. 53.

Appellant comes directly within the above doctrine. Xo

objection to the introduction of parol evidence as to the

contract was made; no exception was taken on that

ground ; no (question relating to such a defense was made

other than in the argument to the Court after evidence was

taken. It is true certain objections were uuule to the in-

troduction of evidence, but the question of the admissi

bility of such evidence has not hern assif/ncd or .spc ific<?

f/.s' error on appeal.

For the reasons above stated the contract pleaded will

be presumed to have been duly executed by ajipellant, and

he is not in a position under the facts and circumts:uue'<

as they obtain in this case to now contend that he did not

execute such contract or that the statute of frauds an?

available as a weapon in his defense.

Vendor'ii lAen and Defieicnei/ fitdj/cincnt.

Section 3440 of the Revised Statutes of Idaho pi-ovido

that

:

''One who sells real property has a vendor's lien ther(^)n,

independent of possession, for so much of the price as ro-

mains uni3aid and unsecured otherwise than by the per-

sonal obligation of the buyer."

Sections 4520 and 4521 of the Revised Statutes of Idah(»

read as follows

:

"There can be but one action for the recovery of an.\



debt, or the ciiforccnit'iit of any ri<;lit sccnvcd by inortii,ni:'.'

upon real ostale or ])ei'soTiaI property, wliieli aetion iiiust

l)e in aeeordance with the provisions of tliis cliapter. In

such action llie Couit nniy, liy its judonient, direct a sale

of tlie incnuilicrcd ])roperty (or so much thereof as may

be necessary) and the application of the i>roceeds of tlv

sale to the i)aynient of the costs of the conrt and (he ex-

penses of the sale, and the amount due to the ])laiiititf
;

and sales of real estate under judj>nieuts of foreclosure of

mortgages and liens are subject to redemption as in the

case of sales under execution; and if it appears from tlie

Sheritlf's return that the proceeds are insufficient, and a

balance still remains due, judgment can then be docketed

for such balance against the defendant or defendants per-

sonally liable for the debt, and it becomes a lien on the

real estate of such judgment debtor, as in other cases on

which execution may be issued. No person holding a con-

veyance from or under the mortgagor of the property

mortgaged, or having a lien thereon, which conveyance or

lien does not appear of record in the proper office at the

commencement of the action, need be made a party to

such action; and the judgment therein rendered, and tlu-

proceedings therein had, are as conclusive against the

partj' holding such unrecorded conveyance or lien as if he

had been made a party to the action." (Section 4520.)

"If there be surplus money remaining, after payment

of the amount due on the mortgage, lien or incumbrance,

with costs, the Court may cause the same to be paid to the

person entitled to it, and in the meantime may direct it

to be deposited in court." (Section 4521.)

Under the statutes of Idaho the lien holder is entitled

to the same remedies as the mortgagee for the enforce-
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meut of his lien. Uuder the plain provisions of the stat

ute appellee was the holder of a vendor's lien and tlie

Conrt properly so found and decreed. Under the statitt ^

and the law applicable in such cases he was entitled to a

deficiency judgment if the property did not bring enouglj

to pay the lien.

There are s]3ecial reasons why deficiency jiidginent-

should obtain in cases like the one at bar. Under the con-

tract, appellant agrees to pay for the propei'ty the sum of

f50,000 and specifies in detail the terms and amounts of

eacli payment. The ])ro])erty in question consists of placer

mining ground. Apjjcllant is given immediate possessirm

and a voice in tlie managenumt and control of the prop-

ei'ty; the very thing that gives any value to the property

miglit, be completely taken out before the ground is paut

for, and unless a deficieiu*y judgment could be secured the

seller might be without any relief.

The Courts have repeatedly held that a vendor is en-

titled to a deficiency judgment upon the foreclosure of his

lieii if the property does not bring sutHicient to discharge

the lien. In the case at bar appellee retained the legal title

as security for the payment of the purchase price oi- tlie

balance due him from appellant. The relationshij) tlius

estublished is in England held to be that of trustee and

i-f.stiii que trust.

Shaw vs. Foster, L. 1{. 5 H. T.. 321.

Kose vs. Watson, 10 R. L. Cas. G7'2.

But in (he United States the security is invarialdy

\i(nved in the light of a mortgage and as liaving all tlie

essculial rc-ilures of a mortgage and the ^end()r is i-egai'd-
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t^l as slandiiiii- for all yn-actir-a] ])Tirpns'es as )iioi'f jiriticf^ in

j'filation to tire vendee.

Janney vs. llaWjeliT, 101 Ala. 577.

•JolmsoTi City l'"'lrst iS'^a.tioTisil Bank vs. Peai'son. 11?>

:N. r. 4!)1.

llestoT vs. nuimientt, 104 Ala. 282.

Smitli vs. lix)biusoTi, 13 Ark. 533.

(^niner vs. Bank (Ala.) 52 Am. Deo. 200,

"Wri|2:lit Ts. Tvaiitninn, 81 111. 374.

7n Gralimn vs. MrraiTipl)ell, 10 Tenn. 52, the roni-t In

passiiio' oil tliis (luestiori said:

'We are not al)le to draw any sensible distinction be-

tween tlie eases of a legal title conveyed to secnre tlie pay-

ment of a debt and a le,G;al title retained to secnre the pay

ment of a debt. In both cases Courts of Chancery con

'slder the estate only as secnrity for the payment of the

debt, npon a dischariie of which the debtor is entith^d to

u conveyance hi one instance and a reconveyance in the

•other.""

The Supreme Conrt of California, speakinc;- throu|i>h

<?hief Justice Field in the case of Sparks vs. Hess, 15 Cal.

186, 194, says:

"In the present case, the vendors have retained the le<?nl

title, and evidently as security for the piirchase money.

Their position is, in some respects, similar to what it Avould

have been had they executed a conveyance to the vendee

and taken from him a mortgage npon the property. A
mortp;awe is in form a conveyance of the les^al title, thoujih

intended only as security for the debt. Here the title is

retained by the vendors for a similar purpose of security.

A tnort,ua,i»'ee may pursue his remedy at law, or proceed in
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equity for a sale of tlie premises. A vendor retaining?; the

title may iu like mauuer sue at law for the balance of the

purchase money, or file his I»iH in equity for the specific

performance of the contract, and take an alternative de-

cree that if the purchaser Avill not accept the conveyance

and pay the purchase money, the premises be sold t(» raise

such money, and that the vendee pay any deficiency re-

maining after the ai)plication of the proceeds aris-ing upon

such sale. 'The vendor,' says (-hancellor Walworth, iir

Clark vs. Hall, 7 I'aige, 385, 'has a lien upon tlu^ i)remises

sold for the uupjiid purchase money; and where there is

a d(^cree for a specific performance, if the vendee \\ill not

accept the conceyance and pay the purchase money, tlie

premises may be sold tor the purjiose of raising such ]»iir-

chase money; and if the amount produci'd is not sufficicnit

to paj- what is due, witli the costs of sale, the vendee may

be ordered to pay the balance; and if there is a sur])lus, it

will be paiil to him.'
"

And the same Court in Cressner vs. I'aliriateer, 89 Cal.

89-92, referring to this identical question, said:

"Where the title is not to pass until the vendee pays the

purchase price, the lien is by express contract held in

pledge Cor sucli payment, and the notes and contract may

be considered as an instrument in the nature of a tiioit-

gage."

The Supreme Court of the United States in diseus;<ing

this identical (juestion in the case of Hardin vs. Boyd, 11-'?

U. S. T5G, speaking of the rights of the vendor, said :

"They are not bound to surrender that title except ui)on

the perfoiaiiauce of tli<' conditions upon which their an-

cestor agi'ced to convey, viz., th.e payment of the purcliase

moni'y. Accordi)ig to the local law, they occupy the posi
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tidii of uioiliiajiocs; for, '(hf l('i>;il olTect of the title Ixnul

is like a. deed exeeiited by the vendor <uid a inortnaiie hack

by the vendee." Citing several authorities.

And the CMreuit Court of Appeals for the Fourth Cir-

<-uit, in tlie ijisc of Wheeliiiii- Bridge & T. Co. vs. Keynianii

Brewing Co. i)U Fed. IWp. 189, in passing on this same

<luestiou, said : "The lien of the vendor is substantially a

mortgage."

And in the ease of Lewis vs. Hawkins, 23 ^N'all. 111>, a

contract like the one at bar was treated as a mortgage and

the relation between the ])arties considered as that of mort-

gagor and mortgagee.

Wv take it that the question is settled beyond contro-

versy that a Court of Chancery will consider a vendor's

lien, espcckilljj irherc the legal title is retained as security

for the purcha.sc price, as a mortgage; and under the stat-

utes of Idaho, the remedies on such liens are exactly the

same as in the foreclosure of mortgages and the parties

ju'e entitled to a deficiency judgment.

Section 4520, Kevised Statutes of Idaho.

Brown vs. Bryan (Idaho), 51 Pac. 995.

Kelly vs. Leachman, 2 Idaho, lllL

It is now well settled that under the 92nd Equity Rule

deficiency judgments nmy be entered by the Circuit Courts

and that the term "mortgage'' as used therein extends not

only to what is technically known as a mortgage, but to

trust deeds and other liens and forms of security which

are in effect and for all practical purposes, mortgages.

Seattle L. S. & E. Ry. Co. vs. Union Trust Co. 79

Fed.. Bep. 179.



The case of ^\niite vs. Ewinj>, G9 Fed. Kep. 451 ( Cin-uit

Court of Appeals for the Sixth District i is directly in

poiut. It is true that in that particular case the vendor's-

lien was by reservation expressed in th*' deed, and difFerevl

from a niortgage in tliat the vendee acrinired the leg-al title.

In the case at Uir, however, the lien is almost identical

with that of a mortgage as the legal title remains in the

lien holder as secuinty, Mho stands, therefore, in tlie po-

sition of a inor-tgiioee. Tliis,. in connection A\ith the eocpress

provisious of the statute (fciection 3440, Revised Statutes

of Idaho ), giving to the vendcn* a lien for purchase money,

and iSecticms 4520 and 4521, giving the lien holder tlie

same remedies as a mortgagee, including a deticiency judg-

ment, settles the right of the appellee in this case to a de-

ficiency judgment, and the (luestiou can not i>roperly be

a subject for contention.

There is another reason why coun«d should not be heard

at this time to question the right of appelle to a defiviency

judgment. When the sale of the property had be^n made,

the record shows that the report of the .Master, spei-ify-

ing the deficiency and recommending that a deficiency

judgment be entered against the appellant for the amount

of such deficiency, was served upon apix'llant's counsel

with an order nisi from the Court notifying counsel to ap-

pear ou a subseiiueut day (January 16, 190fi) and show

cause, if any they had, why such report should not be ai>-

pi-oved by the Court, the sale confirmed, aud a <Teficiency

judgment entered as recommended in the blaster's report.

\\'hen the report came up for coufinnatiou on the day set,

counsel for appellant not only did not appear, but no pro-

test (tr objecticm of any kind was filed objecting to any

of the proceedings relative to the sale c»r t(» any \v.\H of
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the report, juul (lie Court, tlioi-oforo, confirnKMl tlie yixlo, ap-

pi'ovdd the 1 (']^oi-l of llie MastiM", and cntoriMl the rleficiciirv

judgini'iit tliPiL'iii I'UM'omnuMidiHl. If connsi^l had any an-

thoritics to snhniit or any reason to ti'ivo wliy a (Icficiency

judgment slionid n(tt have been pntfred, it Avas due 1-) the

lower ("^onrt tliat tliey shouhl hare appeared at the time

tixed hy tlie Court and advised the Court of the n^iason;^

why a defieiency jwdonnient should not he entered.

We wouhl also sufij^est that the appeal in thi^ ease is

from the (lend- and not frcjm tlve deficiency judgment or

order of the (N">urt directing that a defieiency judgment

l)e entered. No re(]uest has been made of the lower Court

for a modification of the judgment or a vacating of the

i>rdei' directing the entering of a deficiency judgment.

Qiwstkjus Xvt tipcc'^fied In Assignincnf of Errors,

On page 8 of appellant's brief certain objections are

urged against the alleg-ations of the complaint. It may be

sufficient to say in reply to counsel's argumeut that no

specification of this land has been assigned in counsel's

assignment of errors, and no question of this kind was

raised in the lower court hy demurrer or otherwise. We
do not think this objection is available for the first time

on appeal, and especially not in the absence of any such

specification in the assignment of errors. The same is true

concerning the discussion of counsel, in their brief, rela-

tive to the vagueness or uncertainty of the terms of the

contract on which the action was based. No contention

was made in the lower Court that the contract was un-

certain. No demurrer was interposed to the complaint on

that ground, and no such specification can be found in

appellant's assignment of errors. This is also true as to

the objection Avhich counsel urge on page 10 of their brief
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relative to their deed from apiiellee. Xot only was no oli-

jectiou raided to the deed in tlie lower Court, but it was

expressl.Y admitted by counsel upon being qne-^tioned by

the Court if the deed was satisfactory, that tliey had no

objection to tlie deed ; and no specification referring to tlie

deed in any way can be found among the assignments of

error.

The testimony shows that Mr. Fulton lias united with

the appellant in an endeavor to control the property

against appellee's interest.

Right of Redemption.

It is true the decree does not expressly pr(;vide for a

right of redemption in appellant, but it is also true that

after the property had been sold and when the report of

tlie Master came before (he ()ourt for its approval, tltc

order coitfiriniii;/ the mle ej-j)rei<Klij (jirvx to appelhiiit one

year in which to redeem from tlie sale. We submit here-

with a copy of the order, and a certified copy of this order

lias been filed with the Clerk of this Court. The objection,

therefore, urged against the decree on this ground can

not obtain as it was fully cured by the ('ourt on the con-

firmation of the sale:

"Order Absolute Confirming Sale.

"In the Circuit Court of the United States, Ninth (<ircui<,

District of Idaho, Central Division.

"J. C. Blood, riaintiff,

"vs.

"P. J. Ferguson and S. C. Frdton, Defendants.

"The report of H. L. Fisher, Special Master of this

Court, appointed in the above entitled cause by the decree

entered herein on the 12th day of October, liH)5, having

been filed in this Court on the 26th day of Decend)er, 1905,

showing that on the 23d day of Decendier, 1905, at the
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hour (if I wo o'clock in (lie nt'tenioon of" s;ii(l duv, lie sold

at public and ion to J. C. Blood, tlie above named plaintiff,

all the property of the said defendant P. J. rVrgusou, nien-

lioned and described in the decree of this ('ourt entered

ill the above eufitled caus<^; and thereafter and on the

-()th day of Deceiiilier, 11)05, this ("^oint on motion of the

attorneys for the said J. 0. Blood, made an order »/'.s-i

oontirming Ihe said sale and report of said Special blaster,

unless cause to the contrary thereof be shown in ten (hiys

after notice of such order to the sai<l P. J. Ferguson or

his attorneys, Ilawely, Puckett & Ilawley, Esqs., and of the

tiling of said report; and it appearing to the Court that

said order nisi conlirniing such sale and a copy of the re-

port of the Special Master were duly sei'\ed on the !26th

day of December, 1905, on Hawley, Puckett & Hawdey,

Esqs., attorneys for the defendant P. J. Ferguson; and

it further appearing that no obje^ction has been made or

filed in this cause ag-ainst said report or against the con-

firmation of said sale;

"And now on this IGth day of January, A. D. 19DG, the

Court having fully considered the said report, and it ap-

pearing to the Courf that the said sale was duly and regu-

larly made by said Master in accordance with law and the

course and practices of this Court, and in the manner pro-

vided in the said decree; and it appearing that said pro-

ceedings and sale ought to lie confirmed;

"Wherefore, it is by the Court ordered, adjudged and

decreed that the said report of the said ^faster and the

said sale by him made as set forth in his said report, be

and the same is hereby approved and confirmed;

"And it is further or<lered, adjudged and decreed that

after the expiration of one year from the date of said

i^ale, if no redemption be made thereupon, in the mean-
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time, that proper and legal conveyances of all of the saitT

proi)Pvt.v so sold, be executed to the said purchaser, J.

(. Blood, and that deeds of conveyance therefor he made

b^- said II. L. Fisher, Special Master as aforesaid, to said

J. C. Blood, of all the property, rights, privileges and ap-

puitenances in said decree described, in aecirrdance with

the terms and subject to the conditions of said decree;

"And it is further ordered, adjudged and decreed that

the said plaintiff, J. C. Blood, have and recover from said

defendant P. J. Ferguson the sum of live thousand one

Imndred and forty-eight and 97-100 (|5,148.97) dollars,

being the deficiency specified in the report of said sale, with

interest thereon at the rate of 7 per cent per annum to

this date:, and said plaintiff may have execution therefor.

"Dated this ItUh day of January, 1906.

"JAS. H. BEATTY, ''Judge."

''United States of America, District of Idaho, ss:

"I, A. L. l\ichards(uj, Cle]'k of the United States Circuit

Court Cor the District of Idaho, do hereby certify that tlie

foregoing copy of Order Absolute Confirming Sale, in case

No. 227, J. C Blood vs. P. J. Ferguson and S. C. Fulton,

lias been by me compared witli tlie original, and that it is

;i correct ti-anscript therefrom, and of the whole of such

original, as the same appears of record and on file at my
office and in my custody.

"'In testimony whereof, I have set my hand and affixed

(I'.e seal of said Court in said disti'ict, this Sth day of Oc-

tober, 1906.

"(Seal.) A. L. RICHAKDSON, ''Glerkr

Wherefore, \\v respectfully submit that the appeal is

w itlioiil merit and the judgment of the lower Coui't should

be- atlirmed. KICHAKDS & HA(JA,

' ;. Solicitors for Appellee.






















